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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ALLENTOWN OFFICE BUILDING Co., 


Plaintiff, 
NOTICE OF APPEAL 
~against- 
73 CIV 1923 
E, RENE FRANK, RJW 
Defendant. 


PLEASF .#KE NOTICE that the undersigned hereby appeals 
to the UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT from, 
“Le orders of the UNITED STATES DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW YORK (WARD, J.) entered the ?lst day of July, 

1975 dismissing de* jant's cross-motion to vacate the judgment 
by default entered against him on the 28th day of October, 1974 
and grenting plaintiff's motion to punish defendant for contempt, ' 
but only to the extent of requiring that he appear for a 
deposition in aid of enforcement of the judgment render’ Against 
him within sixty days of the court's decision of July 21, 13/5 

and on five days' notice to Plaintiff's attorneys of the date of 


his appearance. 


Dated: Forest Hills, New York 
August 6th, 1975, 


* ’ cr 


« : 
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oe 
° . ° 
A7 
Yours, etc, 
BERNA <D HTRSCHHORN 
Attorney for Defendant 
Office & P.O. Address 
108-18 Queens Boulevard 
Forest Hills, New York 11375 
7393-5040 
/ 
TO: 
CLERK OF UNITF™ STATES DI“TRICT COURT 
SOUTHERN DISTRICT °c: NEW tK 
FOLEY SQUARE 
NEW YORK, NEW YORK 100? 
we . 
hy > 
MH HAVENS, WANDLESS, STiTT §& TIGHE, Esqs. 
+: Attorneys for Plaintiff 
“a 99 Park Avenue 
is New York, New York 10016 
oq 985-5550 
if 


ORDER APPEALED FROM DISMISSING CROSS-MOTION 


Tidex Na. 1923 Year 19 73 
UNITES S'TATES BLSTRICT COURT 


SOUT I“CRN DISTRICT 


ALLENTOWN OFFICE BUI [NG CO., 


Plaintiff, 
~agqinst- 


E, RENE FRANK, 
Defendart and 


Third-Piert.y Plai 


-against- 


HALYWA SAWYNA, 


Thicd-Parcty Defe 


NOTICE OF CROSS-MOTION 


BERNARD HIRSCHI!IORN 
Attorney fon Defendant 
Office and Post Office Address, Telephone 
108-18 Queens Boulevard 
Borough of Queens Forest Hills, N. Y. 11375 
(212) 793-5040 


To 
Attorney(s) for 


Service of a copy of the within 


1s hereby admitted 
Dated, 


Attorney(s) for 
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AMENDED COMPLAINT (Filed June 27, 1973) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ALLENTOWN OFFICE BUILDING CO., 
E, RENE FRANK, 


Plaintiff, by its attorneys, Havens, Wandless, @oit 


and alleges as follows: . 


RJW 
73 CIV. 1923 
AMENDED 
COMPLAINT 
= 
a Wo 
S a 
5 PS 
= 3 
<< fam/ 9 
=e 
D 
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Tighe, complaining of defendant, respectfully shows to this Court 5. 


That at ali times hereinafter men =ioned, plaintiff wash 


and still ir, a corporation duly organized and existing under and~. ¥% 


by virtue of the laws o.” the Commonwealth of Pennsylvania, and 


ys 
maintains, and continues to maintain, its principal place of busi-= 
» wh 


ness in the City of Allentown, Commonwealth of Pennsylvania. 


2. Upon information and belief, at all times hereinaftef:. 


mentioned, defendant was, and still is, a citizen and resident 6f..3 


the Borough of Manhattan, County, City and State of New York. 


3. That at all times hereinafter mentioned, defendant 


a ee 
ee ee a 


this Court. 


committed tortious acts and transacted business complained of in , 


the Borough of Manhattan and within the territorial jurisdiction, ofp: 


That the jurisdiction of this Court is founded upon 


diversity of citizenship, pursuant Co §1332, Title 28 United States 


Code, and the matter i controversy, exclusive of interest and 


exceeds the sum of $10,000. 


0313 


“wt 


5. That effective May 1, 1971, plaintiff was, and still is 
the owner in fee of a certain office building, and the realty upon 
which the same is located, known as the "Center Square Building", 
located at 11 North Seventh Street, City of Allentown, Commonwealt 
of Pennsylvania. 

6. That at all relevant times on or about prior to May l, 
1971, defendant was a general partner in a New York partnership 
known as Allentown Office Center Associates (hereinafter the 
"Partnership"), which, prior to the sale thereof to plaintiff as. *) 
hereinafter more fully described, owned the aforesaid "Center me, 

¥ 


Square Building". 


COUNT I } 

7. Plaintiff repeats, reiterates and realleges each ant 
every allegation contained in paragraphs "1." through "6," inclhe 4 
ive of the complaint, with the same force and effect as if the saa 
were hereinafter more fully set forth in the complaint. 

8. In 1971, and at various times on or about prior to “q 
May 1, 1971, cefendant, for the purpose of inducing plaintiff to 
purchase the "Center Square Building", made the following repre- . 
sentations to the plaintiff in, among other places, the Borough of 
Manhattan, County, City and State of New York: 

(a) that defendant was personally an international 
consultant in real estate matters and was expert at the business — 
of operating and managing commercial and other real estate proper- 
ties for others; 

(b) that all of the space in the "Center Square Build, 
ing" was cither rented or leases were about to be executed for the 


remaining available space; 


a 
Al2 = 


(c) that the "Center Square Building" provided oie 
stantial net profits with a positive cash flow sufficient to cover 
all of its ineibeotniiie, including the indebtedness which was to 
created under the terms of a certain purchase agreement, dated 
June 26, 1970 (hereinafter the "Purchase Agreement"), pursuant to 
which plaintiff acquired the subject building; 

(d) that the "Ce.:: Square Building" was well main- 
tained, in a good state of repair, and not in need of any renova- 
tion and, furthermore, that any sepatation or other decoration 
required would be promptly made and paid for by the defendant; and 

(e’ that defendant would personally supervise the ‘ 
management of .he "Center Square Building" for a period of five 
years, commencing May 1, 1971 and expiring April 30, 1976, and pet 
form and discharge his duties in good faith, with diligence, innit 
accordance with the terms and conditions contained in a certain i. 
management agreement (hereinafter the "Management Agreement") Ss 
between the parties, dated May 1, 1971, a copy of which is ann , 
hereto, made a part hereof, and designated Exhibit A. 

9. That plaintiff, in reliance upon defendant's aforéaat 
representations, was thereby induced, effective on or about May. 1, 
1971, to purchase the said "Center Square Building" and acquired ° 
title thereto from the Partnership (of which defendent was, as 
previously described, a general partner) for a total consideration 
of $1,100,000, of which $725,000 was paid to the Partnership and t 
balance was paid to a third party (a corporation which had entered 
into the Purchase Agreement and had assigned its rights and obliga 


tions thereunder to plaintiff on or about May 1, 1971). That at 


-~ Al3 mn , 


all relevant times, plaintiff believed and relied upon the truth- 


or a2 4 


fulness of defendant's aforesaid representations and would not t 
made the said purchase but for said pepeendntectenn. 

10. The aforesaid representations made by defendant to 
plaintiff in or prior to May, 1971, were false and witrue tn mater: 


ial respects and were known, when made, to be false and untrue by 


defendant in that, among other things, defendant ae little. or te 


rs 


experience as an “international consultant" in real estate wat ro 
Wis, LA 
and was neither "expert" nor competent in the business of cane ‘ 


a 
“i 


commercial real estate; that at the time the "Center Square 
y 


ing" was purchared by plaintiff, in truth and in fact, Ley - <b 
aes 


‘+ 
‘ 


therein was not all rentec or about to be rented but 4 a’ Hebe 
leases either had not yet been consummated or, in fect, “a 


summated upon terms and conditions different from those epee 


. 


~ he 
by defendant; that the "Center Square Building" was Re in te 


“a 
<r 


tsa 


and in fact, operating on a profitable basis, did hot 
positive cash flow, and, indeed, plaintiff was required, ‘om ark 
occasions, to expend large sums of money to make up for dette bane 
in the operation of such building; that contrary to doteindaat 0 | 
representations, in truth and in fact the building required thy 
tial renovation for electrical, plumbing, decorating and ie 


and, in connection therewith, plaintiff was required to make ' 


Stantial cash expenditures for the same; and, emong other’ chia 
defendant never personally supervised or managed the “Center Seyel 


Building" and, as a result, plaintiff was forced and obliged 7y},9 
employ another managing agent and additionally to engage {te’ eponte 
to perform services in connection with the management of suck: ‘oth 


s, tie ‘ Rtay a 
+ tte. 
Fareed |e 


 . a: + ai 


Aly fay 5 
ing in order to prevent, among other things, defaults in various 


mortgages and in the payment of operating expenses and to prevent 

che building from fal-ing into a state of disrepair. kg 
11. That plaintiff duly performed all*‘of the terms and cop 

ditions of the aforesaid agreements on its part to be pictenunls > 


12, That in the summer of 1971, plaintiff discovered the 


falsity of defendant's representations and duly demanded that ba 5, 
he 


perform his contractual obliga‘ ns and reimburse plaintifé fors 


ges it sustained as a result of his fraudulent acts, which 9g 


; “ay "ARN 
1d.uand was refused by defendant, 3 
ROE 


13, That as a result of the foregoing, plaintiff fe 


be pt ‘ 
to recover damages from defendant in the sum of $359,400,” with sens 


interest from May 1, 1971, hg 


COUNT IIT a a 4 
14. Plaintiff repeats, reiterates and realleges seh Et: 
every allegation contained in paragraphs "1," through "6. " ‘inet 


ive of the complaint, with the same force and effect as if sch de hy 


were more fully set forth at length. oe! 


15. That in connection with the plaintiff's purehasenge | 4% 
"Center Square Building" from the Partnership, effective on ‘or > 
May l, 1971, plaintiff entered into the Management Agreer.snt with 


defendant and a certain Guaranty (hereinafter the “Guaranty"), ae 
De ; 

dated May 1, 1971, a copy of which is also annexed hereto, made sa‘ 
a A 

Le 


part hereof, and designated Exhibit B. a 


' 16, Thatamong other things, under the Guarancy. detegdens 


was obligated and required to make certain monthly payments to oe 


plaintiff and under the Management Agreement deteridant was authar nd, 
~ ne a OS SEITE TNE 


ized, obligated and required (a) to collect, as agent for plaintif 


all rentals due from tenants and from users or lessees of other 


facilities in the "Center Square Building"; (b) to deposit and 
place the aforesaid sums 60 collected ina sponta’ weorndtat accourt 
to bd maintained by defendant as agent for plaintiff; (c) to make 
due and periodic accountings of all such funds so collected to 
plaintiff; (d) to disburse ona regular, prompt and punctual basis 
all payments required to be made to the First National Bank of 


Allentown (the "Allentown Bank") on account of mortgages which it 


held on the "Center Square Building", including any amounts payab 


for premium chacges under insurance contracts, ground rents, if any, 


taxes and assessments, amortization of principal and interest on 
said mortgages, and all sums due and payable as operating expensee 
such as payment of electrical bills, janitorial services and the 
like; and (e) to pay out to plaintiff from said custodial account 
the amount of funds remaining after deduction of the aforesaid 


operating expenses and mortgage payments. 
17. That in breach of his assigned and designated duties 


under ne Management Agreement and in violation of his Guaranty, ; 


| defendant failed to perform, among other things, the aforesaid 


requirements and duties imposed upon him thereunder by, among othe 


things, failing to make payments to plaintiff, failing to make 


principal payments due under the mortgages held by the Allentewn 


Bank for, inter alia, the months of June and July, 1971, and fail- 


ing tu make payments on a prompt and punctual basis of the bills 


incurred in connection with the operation of the "Center Square 


Building" both prior ane subsequent to May 1, 1971. 


pm Al6 -~ 1g Saat 
18. Tha. plaintiff duly demanded th. defendant make the 
required payments and otherwise duly perform under the Management 
Agreement and his pergonal Guaranty, which such demands have been 
continuously ignored and refused by defendant, who has paid no part 
of his obligations due and owing to plaintiff. . 

19, That by reason of the foregoing breaches of contract 


under the Management Agreement and defendant's personal Guaranty, 


plaintiff has been obliged to incur and expend substantial sums of 


money and incurred otter debts and liabilities, all to its loss, 
the sum of $350,000. im 


20. That as a result ot the foregoing, plaintiff is 


tes Ms 


to recover damages from defendant in the sum of $350,000, ih F 
i a 
7 


with interest thereon from May 1, 1971. wo ae 


COUNT IIT 
21. Plaintiff repeats, reiterates and realleges each @d ¥1 
every allegation contained in paragraphs "1." through "19," ‘inedd 


mee kc * 
ive of the complaint, with the same force and effect as if the. 
ep TE 
ee 
were hereinafter more fully set forth at length. a 


22. That in or about July, 1971, plaintiff, pursuant eo fl 


under the written agreements between the parties, and for good , 5 Ma 
cause, terminated the aforesaid Management Agreement in wetctag 
That .« the time of such termination, defendant had retained the” 
sum of $11,940 which he had received from the account of plaintifé 


as managing agent for rentals and other income, net of expenses 


> 


paid by him, 


e 


' 23. That at all relevant times, plaintiff was the owner of 


| s11,9¢0, which said sum defendant wrongfully, maliciously and im- 


such sum and entitled to immediate possession of such sum of 


_ . el } 
= Al7 4 
properly converted, misappropriated, detained and kept for hig ov 


personal uses and devices. 


24. That plaintiff has made due and proper demand upon 


wd 
defendant to return the aforesaid sum of $11,940, together with 4 
interest thereon, but defeudant has refused to return or pay over ' 


to plaintiff any part of such sum. 


25. That as a result of the foregoing, plaintiff is os A) 
et 


ed to recover damages «rom defendant in the sum of $11,940,: ; 


er with interest theceon from July 1, 1971. ses 


COUNT IV 


26. Plaintiff repeats, reiterates and realleges cach, Yaak 


te 


a ty 


"9." aud "10.", and "15." through "19." inclusive of the. com mi | 
/ ef B 
with the same force and effect as if the same were hereinat ah 


every allegation contained in paragraphs "1," through %.° 


fully set forth at length, 
27. That under the terms of the personal written | ¢ 


delivered by defendant to plaintiff, among other things, cfd 


- 


me, 


guaranteed that plaintiff would receive from the rental onetaghy * 


of the "Center Square Building" a net income (hereinafter "Neg a, 
Annual Income"), after deduction of all operating expenses DS. 
mortgage payments due to the Allentown Bank equal to not Lene i 
$70,000 per annum for each of the five years beginning May 1, 190% 
through April 30, 1976. It was further provided under such sande 


ha. 
y 
o 


that in the event the Net Annual Income in any agreement year wah 


less than $7(,000, defendant would make payment on the 15th day ‘9! 
. B 


May following each such agreement year, of a sum equal to $70,000, 


less the Net Annual Income actually received by plaintice from, the 
a) 


‘ ° va f ‘ 
+ ak 
Vesa te a4 kisi 


——- -——— 


aims 


ev ee »? a ae 


A18 
“center Square Building" during the preceding agreement year. i 
28. At the end of the first agreement year on April 30, 


1972, the "Center Square Building" had not realized any Net Annua 


Income whatsoever and, in fact, had suffered a net loss of $1,46$ 


as a result of which defendant, pursuant to the terms of his writ 


Guaranty, was obligated to pay plainctift a total of $71,465 on o° 


ll before May 15, 1972. 
29. That plaintiff has duly performed all of the terns | 
4 oh, : 


conditions on its part to be performed under the Purchase Age 
ee 
«ae 


Management Agreement and under the terms of the personal Gt 
of defendant and has made due and proper demand upon de fexitige ; 
make prompt payment to it of the aforesaid sum of $71, 465, 4 


such demand defendant has refused, and continues to 60 vette 


part of the $71,465 now due and owing and, upon ence 
belief, in each of the remaining four agreement year, “exp 
April 30, 1976, the "Center Square Building" will carn fa 
all to the additional damage of plaintiff in the sum of : : 

31, That as a result of the foregoing, P plaintité i'M 


ed to recover damages from defendant in the sum of $351, a6 


interest thereon from May 15, 1972. 


WHEREFORE, plaintiff demands judgment against defe 


} follows "i oF 
ae 
1 (a) On Count I in the sum of $350,000, together vith 


, : est thereon from May 1, 19713 r 
(b) On Count II, demages in the sum of $350,000, togeth 


, oo. ee. 


with interest thereon from May 1, 1971; 


- 2-7 emo SS eer 


a 


om 


Al9 
(c) On Count III, damages in the sum of $11,940, with 


interest thereon from July 1, 1971; 

(d) On Count fv, damages against defendant in the sum of 
$351,465, with interest thereon from May 15, 1972; | 

(e) That punitive damages be assessed against defendant in 
the sum of $500,000; and 
(f) That the Court award plaintiff such other and further 


relief as may be just and proper, altogether with the costs and . 


disbursements of this action, 


Dated: New York, N. Y, 
April 18, 1973 


Yours, etc. 


a 
HAVENS, WANDLESS, STITT & TIGHE. 


ie ’ 


Member of the Firm 

Attorneys for Plaintiff 
99 Park Avenue — 
New York, N. Y. 10016 a5 
212-986-5550 2 * 


| £, RENE FRANK, 


1923 


FICE BUILDING CO., 
index Wo. 73-CIV. 


plaintiff, 
AMENDED ANSWER 


ALLENTOWN OF 


- against - 


pefendent. 


Se Con oe 


SIRS: 
PLEASE TAKE noTice, that the def 
NEWMAN, ARONSON & NE 


x 


endant, E- RENE 
UMANN, answers .¥ 


FRANK, DY his attorneys 


the amended complaint as fol lows: 
he has knowledge oF J 


nformat ion if, 
LR 


1. Denles that 


t to form a be lief 
wy and ug o 
9 MBS : 


sufficien 
contained In 

2, Denies 
3" of the amended comp | 


paragraphs 
‘each and ever 
paragraph aint. 


, ANSWERING a ‘ 
s and realleges each ont . 
tegee tor) 


rel|terate 


3, Repeats, 
h respect to the al 


every admission and denial wit 
conta ined In paragraphs n> through non inclusive as ren 
uz" of the amended complaint. ' 
‘ pa 


yaragr« ah 
es each and every 


allege 


allegation conta} 
thereof, Babess, 
. 5 


agreement,’ wes 


4, Deni 


\ paragraph ugn Including the sub- paragraphs 
certain 


Its that on or ab 


out May |y 1971 4 


ciff,.and defendant and defene 


adm 


aint 


ed into between Pp} 
he origina! agreement tor ct 


enter 
eave to refer tot 


begs | 
and exact terms thereof, it 
4 every o\ieda sion caasindeid 


5. Denies each an 
admits. wer , 


paragraph vg" of the amended coma laint except 


* , 


H4 “ay 


a -- 


_ Al lesen ee eee 


on or about Mey vy, W998 piaintiff ar its naminee acquired 
title to the "center Square Bul ding”. Defendant denics 


knowledge and information sufficient to form a belief as to 


whether any sums were paid to any third party and as to any 


assignment of any rights to any third party. 


6, Denies each and every allegation contained in 


paragraph "\O" of the amended complaint except admits .%3t 


as of May !, 1971 all of the space of the “Center Square 


Bullding" was sot rented, . 
*~ 


7. Denies each and every allegation contained In 


parag vphs "II", “124 and "13" of the amended complaint. 

ANSWERING COUNT iB) 
(incorrectly denoted 
“complaint as Count 11} 


in the Amended 


\ 
8, Repeats, reiterates and realleges each and 


every admission and denial with respect to the aliegatlons 


| contained in paragraphs "1" through "6" inclusive as re- 


alleged in paragraph uk of the amended complaint. 
9. Denies each and every allegatl 
16" of the amended, complaint except 

‘ 


plaintiff and defendant ; 


on contained in 


paragraphs #15" and," 
“pat 
admits that on oF about May |, 1971 


entered into tw 


eS 


o agreements and defendant begs leave to re 


to the original agreements for the true and complete terms! 


Wir 


10, Denies each end every 4 4 


paragraphs wy, "16", #19" and "20" of the amended comp akgt 


| thereof. é 
| llegation conta ined 
" 


ANSWERING COUNT 11} re 


11. Repeats, reiterates and realleges each and 


every admission and denial with respect to the allegations + 


contained In paragraphs ny through "19" inclusive as ren 


alleged in paragraph "21" of the amended complaint. 


12, Denies each and every allegation contained in 


023, "2ae and "25" of the amended comp!s 


ANSWERING COUNT LV 


reiterates and realleges each and 


paragraphs 22", 


13, Repeats, 


d denial with respect © 
ute 


wevery admission an o the allegations 


Y bid nncthest 
" through "6", “eo, “gv, "10", 


contained in paragraphs “ 


n Yg" as rea) lege 


"45" throug! din paragraph "26" of the 
amended complaint. 


14, Denle 
7" of the amended complaint excep 


o refer to the origina! agreement G: 


7 
ons contained 


t that 


? 
s each and every al legatl 


in paragraph "2 


defendant begs leave t 
the true and complete terms 
q 15. Denies that he 


thereof, 
has knowledge oF Information, 


lent to form @ pelief as to each and every asiegasién 


of the amended camp lajat 


d in paragraph "26" 
t he was or Is obligated to pay ‘plaintiff any 3 
A oe. 


Pe EH 
1 leagat fon conte 


suffic 
conta ine 
denies tha 
whatsoever 43 alleged therein. 


16. - Denles each and every 4 
\ of the amended comp ja ins - 


Ss "29" and "3 


paracraph 
les that there are any sums np due | ‘or 


> | 


e 


17, Oden 
owing to the plaintiff 23 alleged in paragraph 590" \, 


denies that he has know ledge of, 


amanded complaint and 
a bellef as to@ach and ever ae ate 


ation sufficient to form 
allegation contained In sajd paragraph except adres: rp! 
payment has been riside to the plaintiff, 


FIRST SEPARATE AND hoe 
tere O€FENSE = S . tes 


COMPLETE 


18. Paragraph "17" of the cantract of sale" 

ir; 
pursuant to which defendant conveyet ‘¢ a 
Iding states 8% fol lows} The ‘Pure’ at ie 


lier that the Purchaser has cant hd 
stied" whee 


sald premises P 
gsr 
the subject bul 


resents to the se 


4 


he Purchaser Is fully sath 
hereof ang that neither t 


ative a the Setier hes made any 


omg ten hereof, or cenanel 


; resentation regarding the ¢ 
or reqare Jog orig ether meter 5% ogee “ ™e , 
if 


In't ie. egoqent, op 
hy a4 Be Baek 


, premises and that t 


he setter A 


: physica} condition t 


: any agent or representa 


affecting the same, 
except as expressly set toh 
. oe ‘ee Phe Sym) fy, 
pha eye 
“4 Jen hy 


hedule annexed hereto." 4 fos 43 & 


he 
, $c 
| 
05, Ae 
ae 
ye3* . 


‘ 


19. Annexed herctn as Exhibit "A" is @ COPY of 
a schedu!* annexed to the contra¢t of sale setting forth 
the Information regarding tne/ existing tenancies of the 
wcenter Square Bullding". 

20, Sald contract of tale contains no representa~ 
tions, 

(a) that defendant was personally an Internationa} 
combultant in real estate matters and was expert at the 
business of operating and managing commercial and other real)’ 
estate properties for others; 

(b) chat all of the space In the "Center Square 
Buliding" was either rented or leases were about to be 
executed for the remaining avaliable space; 


(c) that the "Center Square Bul Iding” provided ' 


{ 
| substantia) net profits with @ positive cash flow suffic 


to cover al) of its indebtedness, including the Indebtec 
which was to-be created under the terms of a certain pers ' 
chase agreement, dated June 26, 1970 (hereinafter ‘the. Nis 
“Purchase Agreement"), pursuant to which plaintiff. a 3 
the subject bul Iding; | 
(4) that the "Center Square Bullding” we 
maintained. In a good state of repair, and not In vo 
any renovation and, furthermore, that any repainting ‘ot OF ‘ 
decoration required would be promptly made and paid fof. 4° 
the defendant; and 
| = (e) that defendant, ould personally supervise, 
management of the "Center Sqyere Bullding" for a pertod’ 
five years, commencing May }, 197} and expiring April 30, * 
1976, . 


SEC OHO SEPARATE ANO 
COMPLETE DEFENSE 


21. Paragraph "14" of the said contract of saley.> 
_ states as follows: "J4,., The acceptance of a deed by ye: 
Purchaser shall be deemed fo be a full performance and PY 
charge of every agreement and obligation on the part of he 
Seller to be performed purayant ta the provisions of sn, 


1 er 
te 


— 


D x Sot + 
——- 


~e 


wees sw 
-« 


~~ 
> 


se 
oe, 9** 


ok 


a 
 * 


a 


i 


Be tee ete A 


agreement, except those, if any, whieh are merein specifi- 


livery of the deed..." 


i] 
\ THIRD SEPARATE ANO 
; UOMPLETE DEFENSE 
and to be incurred , 


tons incurred 


\ 22, Any and all 
lon of the 


he r@s-.¢ of the operpt 


" as alleged In the “Kime 


, by the olaintiff as ¢ 
nded Comp taint 


wcenter Square Bullding 


| has been incurred and will be 


reason of 
iff «3 


incurred solely bY 


the mismanagement of the said premises by the plaint 


and/or its agents. 
FOURTH SE PARATE ANO 
COMPLETE 1) 3 


o an agreement ptween 
197! whereby defendant 
the MCenter square, 


23, Pursuant t 


and the defendant dated May |, 


y the plaintiff to menage 
ted to hire in hiss 


sary for the offic! 


retained b 


Buliding" and defendant was permit 


name al) manager 
of his duties, 


lal personne | neces 


q 


the defendant jin or about pa 
nt with one, HALIENA SAWY NA, : 
gc as tiie defendant's 


discharge 


entered Into an agreeme 


the said HALYNA SAPNA was CP 


ment representative with regard to che said premises; 
| duties of the seld HALYNA SAWYNA, among other hiogss 
cluded the collection of rent for the account of the 
and the rendering of canes reports and statements 


i defendant. 
2h, Upan Informa 


with kn 


clon and belief, 1 
ow ledge of the employment ES : 


1971 plaintiff, 
witfully enticed 


HALYNE SAWYNA by the 
the said HALYNA gary 
nt and thereat ter comme 


the sald HALYNA SAVYNA a et lagent! of the pjaintiff and’, i 
ginong other things, ro cease render ing! re" 


che’ defendant: end t 
ist : 
DA her informer ton concesning rine 


vide the defendant with he ; 
| adit .. “3g 
*. a) = 


t of the sald pre ses, : ‘ , ¢ 


July, 
defondant, 


the sald 
NA va Jeave the op joe a 


and pracured 


of the defends 


instructed her, 
o no longer: ore, 


ports and statements, to 


managemen 


Sa ene a ied oe 
et are wo 


ee 
gies 


wee 


27S — 


aes ad My te 4 gy . 
yy a % . ’ ; 


A2S é 


' 25, Oefenitant thereafter aftur being advised 


thernby »y th said !AL YN‘ SAVIYNA tarminated his employment 


of her. 


} 
| 
| 
26, ®8y reason of the foregoing and tha comp!te 
| 
of the actions of the sald HALYNA SAWYNA by the 


contro} 
plaintiff, plaintiff commenced to operate, manage and controll 
the said premises through) HALYNA SAVWYNA whom plaintiff made 
its own agen’ and/or enployce and defendant was prevented | 
from performing his obligations under the said agreement. 
27. Any sums of money collected as rent by the 
\ sald 4ALYNA SAWYNA was, therefore, collected by her aS 3: 
agent or employee of the plaintiff. 


1 FIFTH SEPARATE ANO COMPLETE DEFENSE 
__AND_F IRST COUNTERCLAIM 


18. Defendant repeats and rea}leges each and every) 


allegation of paragraphs "23" through "27" of this Amended , 
\ answer with the same force and effect as though fully set 

\ forth hereln at Jength. 

| 29,' Notwithstanding 1 fact that the plaintiff 

{ had due notice and knowledge of the aforesaid emp loyment 
agreement between 'the defendant and HALYNA SAWYNA, the 

| plaintiff wrongfully, kn wingly, intentionally, maliciously . 
\ and without reasonuole justification or excuse induced, 
persuaded and enticed the sald HALYNA SAWYNA to violate, 


\ 
répudiate and break the said agreement with the defendant 


=== 


end to refuse to proceed further thereunder. 


se? > 
hie 30, Gy reason of the foregoing actions of the 


A 
plainciff, che defendant was unable to perform its agreements 


with the plainriff ani hes been damaged in the sum of 


*$25', 090,900. 
a SIXTH SEPARATES SND CRAPLETE 
DE FCst AND SEC OMP COUNTERCLAIM } 
¥ 3), Defendont repeots and realleges each and every | 


Bl legation -€ paragraphs wot through "27" and "29" of this 


mended Answer with the same force and effect as though fully 


set forth herein at length. ¢ . 


on eeigeag 
ey { 
" 7" ane. g. 
4 
denanett atichh Gis Wands 8. 50'S : a! 
. ‘ . 5 


the afere oie 


in dawag:? 


together with the costs and disbursements of this ak 


Dated: 


New 


August 24, 1973 


York, N. Y. 


By reason af tne foragolng, plaiatil breach_-d ve 


pyreemeint with the defendant thereby rusulting Vie 

the defeadanat in the sum of §25,000.90, f 

+ ORE defendant damands judqarnat: : f 

dismissing the Amended Canplaint hercin; ae 4 
2 


on his first counterclaim dimaqes in the 


eum of $25,000.09 against the plaintiff 
roge ther with jaterest from July 1, 19715. 
on the second counterclaim damage» in the 
sum of $25,000,090 against the plaintiff My 
together with interest from July 1, N97ts | | 
that punitive damages be assessed agaist. 
the plaintiff in the sum of §100, 000. 00; 

that the Court award plaintiff such athee 
nd further relief that may be just ahd - 


proper; 


oe. oR! 
aintiednmieg” 
taatn Os ot the 
Member of ¢t : 
Attorneys await 
350 Fifth 4 Z 


New York, N. Y. 10001 ee 
212-695- -5575 


Sy: 


NOTICE OF SET‘ LEMENT A27 
UNTTED OLATES DISTRS CT COURT 


| SOUTHER, DISTKICLT OF NEW YORK 


| ALLENTOWN OFFLCE BULLDI co., 
Plaintiff 73 CIV. 1923/73 
(KJW) 
against 
|| E. RENE FRANK, NOTICE OF 
» ETTLEMENT 
befendant and 


Third-Party 
Plaintiff 


against | 
HALYNA SAWYNA, 


Third-Party 
Defendant 


PLEASE TAKE NOTICE that a proposed Order and Judgment 
1 of which the within is a true copy will be presented for settle- | 
ment to the Hon. Robert J. Ward, one of the judges of the within 
} named Court, in koom we , United States District Court, Foley 
| Square, New York, New York, on October [7 , 1974 at 10/00 A.A ° 


Dated: New York, N. Y. 
October ? , 1974 


yours, etc... 
i 
HAVENS, WANDLESS /“STITT & TIGHE 
rae Bee ip f/ 
Oy er a | 
att A Member of the /Firm 
l‘to: E. RENE FRANK Attorneys tor ’Plaintilf ang 
Defendant and Third- Third-Party Delendant 
Party Plaintitt Ul lice and P.O. Address 
Avenue Ricardo Soriano 12 99 Park Avenue 
Marbella (Malaga) New York, N.Y. LOOLO 
Spain 212-986-5550 


PROPOSED ORDER AND JUDGMENT A28 
"tMtthb !. A. ; DISTRICT COURT 


SUUTHEKN DISTRICT OF NEW YORK 


j 


ALLENTOWN OF" ICH LULLDING CO., 


| Plaintiff 73 C1V. 1923/73 

| (RJW) 

against 

| 

\ 

}E. RENE FRANK, ORDER APD JUDGMENT 

Defeneant and | 

1 Third-Party 

| Plaintiff | 
| 

| against | 

|| HALYNA SAWYNA, 

Third-Party 

de Fendant 

| 


Plaintiff and third-party defendant having moved this 


ii\Court for an Order striking the Answer, dismissing the counter- 
claims and dismissing the third-party claim interposed by coca 
land third-. rty plaintiff and for a judgment in Lavor o1 plaintilt | 
and against said defendant and third-party plaintiff, upon the 
lground that the said defendant and third-party plaintiff has de- 
taulted in entering an appearance as required by an Order of this 


Court dated July 23, 1974, and this Motion havinry regularly come 


on to be heard; 


Now, upon reading and filing the Summons and Amended 
Complaint with proof ef personal service thereof, t he Amended 


| 
| 
|Answer with counterclaims, the reply to counterclaims, the third- 


partly Summens and Complaint, che Answer lo the third-party 


| 


4 . 


" 
pwr t the loth ' ey be biG, ft ux 
eret t! if{lidavi n A. fri ; j 
day OL Sept« LY/G, with pr ! i if i Lowi i at 
all the Lorepoing pon del Jant md Chare at : 
submitted in upf y, Saild Motion, and elendant } 
art pi hii i ing iled to bmit a ‘ i 
wise Pt ‘ 11 Moti and aid Moti : 4 
ted re ti H Robert J dard, nice ate i 
ior tix vuthern District ol New rk Mi Gue Je livberati 
i fing veen | mid Che Je i 1 OL Che t 
d filed, an it eing eaxpressiy ¢d ermi tha 
rea r¢ ’ mid expre ly irected t at it i 
cutered as hervinatter set tort 
Nuw, « t { a Wa > 
ys for pl mliti and thir part € " 
OKDEKED, ADJUDCED All DECKEELI 
l hat tt aforesaid Moti e ai r i 
is mn ali respect granted, 
ae hat the wer, alfirmative delenses, ter 


claims and the Third-Party Complaint interpose 


& Rene Frank, the delendart ing third mty 


hy i gut , tl ene i pr 
j. That Allentown Office Building ’ 
Pennsylvania corporation with tif pri pai 
CA ) ire JL LGing All t ré y 
recover i ene Frank tin fel nit thi 


Soriano 12, Marbella (Malaga), Spain, the sum of $160,692 


with interest thereon as follows: 


on $11,940 at 7-1/2% Crom May 1, 197) to Auguste Sl, 1S 72 
in the sum of $1,194.00 


on $11,940 at 6% from September 1, 1972 in the sum 
O€ 81 5533.59 


on $71,465 at 7-1/2% from May 1, 1972 to August ol, 1972 
in the sum of $1,786.62 


on $71,465 at 6% from September 1 
of $9,179.15 


, 1972 in the sum 


on $38,824 from May 1, 1973 in the sum of $3,435.01 
on $38,463 from May 1, 1974 in the sum of $1,093.82 


for total interest of $18,224.15 and 


<p 


costs 
and disbursements as taxed by the Clerk, amounting in all 
to the sum of $ and that plaintiff have 
execution therefor; 
4. That the egoing is without prejudice to 
plaintiff's right to seek, at the appropriate time a 
determination of amounts due it from defendant and third- 
party plaintiff under the Guaranty Agreement dated 
May 1, 1971, for years 1975 and 1976 as set forth in 


the fourth Cause of Action of the Amended Complaint, 


which said claims are hereby severed. 


Dated: New York, New York 


October , 1974 


United States District Judge 


JUDGMENT ENTERED : 


Clerk 


e 


aa& 


epee ed bey thee uncle conmevect watts the «+ 


wks er ee) 
bie oe = 
tise bee sepa weed Paracel tee Fee @ te see aad 4 ssenrgelote 6 py. 


F 

2 UJ “storeey’s shows: deponent is A31 

: Ati mation PROOF OF SERVICE the atterncy(s) of record for 

< in the within action; deponent has read the foregoing 

< and knows the contents thereof; the same is 

o true to deponent’s own knowledge, except as to the matters therein stated to he alleged on information and belie, 
uc. This verification is made by deponent and not by 


and that as to those matters deponent believes it to be tr 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


he undersigned affirms that the foregoing statements are true, under the penalties of perjury. 


Dated: 
: The name signed must be printed beneath 
- STATE OF NEW YORK, COUNTY OF BS.: 
being duly sworn, deposes and says: deponent is 

H Individual the in the within action; deponent has read 
« Verification . ; 
2 the foregoing and knows the contents thereof; the same is truc to 
: deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief, and as 
s to those matters deponent believes it to be true. 
g Corporate 
6 Verification the of ‘ e£¢ : 

a corporation, in the within action; deponent has read the 


and knows the contents thereof; and the same 


wledge, except as to the matters therein stated to be alleged upon information aud 
be true. This verification is made by deponent because 


is a corporation and deponent is an officer thereof. ° 


foregoing ? 
is true to deponent’s own kno 
belief, and as to those matters deponent believes it to 


The grounds of deponent’s belicf as to all matters not stated upon deponent’s knowledge are as follows: 


Sworn to before me on 19 Steied . ica rinciesusebses teateabote 
The name signed must be printed beneath 


STATE OF NEW YORK, couNTY OF NEW YORK §8.: with-Netice of Settlement 
ELLEN E. NELSON, being duly sworn, deposes and says: deponent is rot a party to the action, 
at 2989 Marion Avenue, Bronx, New York 10452 y 
posed Order and Judgment/ 


is over 18 years of age and resides 


ree Cn October 9, 197° deponent served the within pro 
of Service ~y 13 : 
ua upon E, RENE FRANK Third-Party Plaintiff ; 
stornoypted—ter De feudant and/ in this ahi, wAyanug.B4cardo Soriano 12, Marbella 
é (Malaga) Spain (de fendant's last the-wc ressdests vated bi ap i - ‘ 
2 by depositing a true copy of same enclosed in a vost-paid properly addressed Avrapper, in-- a post office — official 
g depository under the exclusive care and custody of the United States Postal Service within the State of New York. 
< i Atidanit On 19 at 
rsonal 
é bed sf tang deponent served the within upon 
the 


personally. Deponent knew the 


person so serve therein. 


oo. j > “— se 
me on Oct chen 10 i97¥ / “UN o-n q He SS 7 
The name signed must be printed beneath 


fp iy: Etlen €. Nelsen 


GA P. POT HAL 


Sworn to before 


Notary Public, Star nt tow York 
fio 02 6h! 409 —_ 
Quoliled im Ric aue County 


Cortificcste teed on Phew Ve & Conimty 


Commission Expires March 30, 1975 


Index No. 73 COV.1923/73 Years 


2" @ 


Le  aenemnaa ae csc deal <"" YNITED STATES RISTRICT COURT 

entered in the office of the clerk of the within ———-. — 

scutoo = October 18, *~ 74 ALLENTOWN OFFICE BUILDING CO., 
Plaintiff, 


NOTICE OF ENTRY 


ee ao« 


, naacuain 30, 1974. -against- 
ours, etc., 
E. RENE FRANK, 
grein agld & TIGHE Defendant and , 
mcys [or Thi rd-Party 
Office - no — — Plainti f£ » 
99 Par venue -ae inst- 


gh of Manhattan New York, N. Y. 10016 

E. RENE FRANK HALYNA SAWYNA, 

avenue Ricardo Soriano 12 peat arta 
Mexpella (Malaga) Spain — dant. 


< 


ORDER AND_.,UDGMENT 


ORDER _AND 
with 


NOTICE OF ENTRY 


Se 


NOTICE OF SETTLEYENT 


ease take notice that an order 


ch the within is a true copy will be presented HAVENS, WANDLESS, STITT & TIGHE 


<dement to the Hon. 
Attorneys for Plaintiff 
Office and Post Office Address, Telephone 
99 Park Avenue 
day of 19 Borough of Manhattan New York, N. Y. 10016 
986-5550 


{ the judges of the within named Court, at 


> 
ce 
- 
z 
uJ 
rs 
o 
lw 
=) 
- 
oO 
z 


M. 


Yours, etc., 
ENS, WANDLESS, STITT & TIGHE 
3 jor 
Office and Past Office Address Service of a copy of the within 


99 Park Avenue is hereby admitted. 
h of Manhattan New York, N. Y. 10016 


ORDER AND JUDGMENT (Filed October/ 18, 19743, 
es ie 


} 

P H | 
MEEPED STATES DISTRICT COUR ( A33 | 
SOUTHERN DISTRILCL OF NEW YORK oat ) 

é P a ) al 
| 2 Eero 
/ , ’ 
| ’ rae 
|| ALLENTOWN OFFICE BULLDLNG CO., Fok “SENS 
{| MPO ae 
Plaintil PS CIV: LIZ SCEO j 
(RJW) bl 
| 
| APALNS t | 
} 
fit. RENE FRANK, ORDER AND JUDGMENT 
| f } | 
Delendant and 
1] 
H Vhird-Parly 7] ; 7 ps pe 
| Plaintiff! . ee | 
j ‘ ‘ 
|| against 
|| WALYNA SAWYNA, 
1} 
| 
H [Third-Party 
j detendant 
‘| inladaactins 1% asinaatanibeiagas 
| 
\\ Plaintiff and third-party defendant having moved this 
\| 

. \||Court for an Order striking the Answer, dismissing the counter- 

"ay | 

\| 

llelaims and dismissing the third-party claim interposed by defendanu 


and against said defendant and third-party plaintilt, upon the 


lyround Chat the said detendant and third-party plaintitl has de- 


| 
a | Laulted in entering an appearance as required by an Order ot this 


y 
wa . . ay! 
) }Court dated July 23, 1974, and this Motion having regularly come 
« 1 
sl . 
jon to be neard; 
\} 
| 
1 L Eek Sun s and Amended 
|| Now, upon reading and filing the Sumnons and Ame 
|} 


'}Complaint with proof of personal service thercol, the Amended 


Answer with counterclaims, the reply to counterclaims, the third- 


| 
'} 


jbarty Sum ions and Complaint, the Auswer to the third-party 
| 
i 


and third-party plaintiff£ and for a judgment in Lavor of plaintiLe | 


| 
| 


readin 


Mution dated Seplember 


thereto, 


| [? 
LOTe BOL, 


submitted 


Motion, 


Motion, 


outhern District 


submit 


tion 


defendan 


Unite 


entered 
llaveus, 
attorneys for plaintiff 


OKDERED, 


aforesaid 


gyranled; 
Answer, 
Third-Party 


delendant 


Allentown 


Pennsylvania corporation with 


plaintilt, 


Wandless 


j-parly 


DECKELD 


Motion 


atllirma 


Complaint 


aud 


ermined 


detendant, 


defenses, 
interposed 


third-party 


al 


Building Co. 


Allentown, 


principal 


defendant 


addres 


J] 
re + mw Swe ween s 2 Schaap 
ate Rantala tienes ah ht hie oe oe eee a 
A35 | ‘ 
Suriany 12, Marbella (Malaga), Spain, the sum of $160,692 | 
with inlerest thereon as follows; 
: on $11,940 at 7-1/2% from May 1, 1971 to August 31, 2 
}e , » ; 
v in the sum of $1,194.00 
on $11,940 at 6% from September |, 1972 in the sum 
of $1,333.53 
/ on $71,465 at 7-1/2% from May 1, 1972 to August 31, 1972 
> @Lin + QS 
3 in the sum of $1,/7 a 
\ 
on $71,465 at 6% Lrom September 1, 1972 in the sum . 
: of $9,179.15 
: - 4 ’ - 
on $38,824 from May 1, 1973 in the sum of $3,435.01 
: on $38,463 from May 1, 1974 in the sum of $1,093.82 
: | 
; | for total interest of $] 24.15 and costs 
} | i (ui. 
x } / ‘ , 
\y aud disbursements ae taxed by the Clerk, anounting—itr-ett 
; 
’ . . 
| to-the—sium-et-$— and that plaintiff have - 
so 
i . 
{ execution therefor; 
is : 
i 4. ‘that the foregoing is without prejudice to 
4 : 
i 
a plaintiff's right to seek, at the appropriate time a | 
' 
le ae 
te determination of amounts due it Lrom defendant and third- 
, - 
: party plaintiff under the Guaranty Ayreement dated 
| + 
= May 1, 19/1, for years 1975 and 1976 as set forth in 
' the fourth Cause of Action of the Ame nded Co rine 
ay See ijms = ,ylTe he ry ges?” as rt ew 8 | 
Gckuaw ote Le Ceyyus cv i 
Dated: Ha vy. NeW York 
SST haz 
‘ i " ms 
. Kel can ! 
| a 
doteed Stfit District Judge 


| 
| | 
> A 19 vs 


! ¢ vt WW Peete 1 fr ‘ 
; } PROOF OF SERV IC A36 
undersigaed, an atturney admitted .o practice in the courts of New Yor State, 


tertificat.m mee: i> 3 that the witi.'a as 
Br Attorney hs been  umpared Ly-the undersigned with the original and found to be a true and complete copy. 


" | Attorney's shuts: deponent is 


“= Atirmation the attorney(s) of record for 
“3! in the within action; deponent has read the foregoing 
oe a 


and knows the contents thereof; the same is 
matters therein stated to be alleged on information and belief, 


true to deponent’s own knowledge, except as to the ) 
This verification is made by deponent and not by 


and that as to those matters deponent believes it to be true. 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


he undersigned affirms that the foregoing statements are true, unde: the penalties of perjury. 


ated : 
The name signed must be printed beneath ee i a 
TATE OF NEW YORK, COUNTY OF ss. 
being duly sworn. deposes and says: deponent is 
. cc the in the within action; deponent has read 
erification . 
the foregoing and knows the contents thereof; the same is true to 
deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief, and as 
to those matters deponent believes it to be true. 
Corpor ate 
Verification the of . ; ES . . 
a corporation, in the within action; deponent has read the 
| 
foregoing and knows the contents thereof; and the same 


is true to deponent’s own knowledge, except as to the matters thercin stated to be alleged upon information and 
belief, and as to those matters deponent believes it to be true. This verification is made by deponent because 


is a corporation and deponent is an officer thereof. 
The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


Sworn to before me on 19 pvctins ; ipnisentodas 
The name signed mus’ ¢ printed beneath 


STATE OF NEW YORK, COUNTY OF - NEW YORK me 22 
ELLEN E. NELSON, being duly sworn, deposes and says: deponent is not a party to the action, 


\is over 18 years of age and resides at 2989 Marion Avenue, Bronx, New York 10458. 
Afidwit Qn October 30, 19 74 deponent served the withinOF der and Judgment with Noti 


! of Service 


oymat Upon E, RENE FRANK, Defendant and Third-Party Pisintif£ 
xitocar tex hor in this action, at Avenue Reser o Soriano 12 »Marbell 


ig (Malaga) Spain(defendant 's last RE RQYO ADELE ait altoemoy (6+ dora hat qpurpecc 

iz by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in -- a post office — official 

3 depository under the exclusive care and custody of the United States Postal Service within the State of New York. 

i< Affidavit On 19 at 

% of Personal enh * 

z Service Geponent served the within upon 

| the 

| herein, by delivering atrue copy thereofto —h personally. Deponent knew the 
: person so served to be the person mentioned and described in said papers as the | Ai 

: >. fii | « , or 
( C) > ] - 
|Sworn to before me on October 30 ‘ 1974 A fat a ee / a —- 


The name signed must be printed beneath 


ie. P fovea Ellen E. Nelson 


f thw Youk 
No. GS-4 YAUS 
Quolified in Brew Con ily 
CreiGenta (eb in feov Yok Cenmty : 


Form A 0. 133 (1-63) BILL OF COSTS BILL OF COSTS A37 
United States District. Court 
for the 
SOUTHERN DISTRICT OF NEW YORK 


ALLENTOWN OFFICE BUILDING CO., 
Plaintiff 


us > Civ AcTiON Fie NO 
E, RENE FRANK, et al., bey Ee eee 
Defendant 
Judgment having been entered in the above entitled action on the 18th day of 
October ,19 74 against E. RENE FRANK 


the clerk is requeated to tax the following as costs: 
BILLOF COSTS 
Fees of the clerk $ 15.00 


Fees of the marshal 3.00 


Fees of the court reporter ‘or all or any part of the 
transcript necessarily obt.ined for use in the case 


Fees and disbursements for printing 


Fees for witnesses (itemized on reverse side) 


Fees for exemplification and copies of papers 
necessarily obtained for use in case 


Docket fees under 28 U. 8. C. 1923 20.00 


Costs incident tu taking of depositions 143.75 


Cost as shown on Mandate of Court of Appeals 
Other Coats (Please itemize) 


| Total g 181.75 
! 
State of NEW YORK ne 
County of NEW YORK 
1, GARY P. ROSENTHAL do hereby swear that the 


foregoing costs are correct and were necessarily incurred in this action and that the services for which 
fees have been charged were actually and necassarily performed. A copy hereof was this day mailed 


to E, RENE FRANK, the defendant in the above-entitled action with postage 
fully prepaid thereon 


Please take notice that I will appear before the Clerk who will tax said costs on 


November 6 , 19 at 10:00 a.m, 
HAVEL, WANDLESS, STITT_& TIGHE 
BY: 
AttorneySfor Plaintiff 
Subseribed and sworn to before me this 30th dayof Octobe A.D. 19 74 
at New York, New York ; F 
A DARLINGTON, Wetery Pevie 
sor of New Yort, Wo — Sf 
wlified ia Bronx " > j 
on ‘ed te Hen York County Notary Public 
Commission Expires March oe, 1074 
Costs are hereby taxed in the amount «i $ this day 
of ,_ iv , and that amount included in the judgment 
Cer 


3 


Witness Fees (computation, ef, 28 U. S. C. 1821 for statutory fees) - A38 


Aliendance ~~ Rabslstence Mileaze 
Name and Kenidence Total Tatal Total Total Cost 
Daye Cont Days  _s_— Cent Miles  —§_— Cont Rarh Witness 


NOTICE 


Section 1924, Title 28, U. S. Code (effective September 1, 1918) provides: 
“Sec. 1924. Verification of bill of costs.” 


“Before any bill of costs is taxed, the party claiming any item of cost or disbursement shall 
attach thereto an affidavit, made by himself or by his duly authorized attorney or agent having 
knowledge of the facts, that such item is correct and has been necessarily incurred in the case and 
that the services for which fees have been charged were actually and necessarily performed.” 


See also Section 1920 of ‘Title 28 which reads in part as follows: 


“A bill of costs shall be filed in the case and, upon allowance, included in the judgment or decree.” 


The Federal Rules of Civil Procedure contain the following provisions: 


Rule 54 (d) 


“xcept when express provision therefor is made either in a statute of the United States or in 
these rules, costs shal] be allowed as of course to the prevailing party unless the court otherwise 
directs: but cost against the United States, its officers, and agencies shall be imposed only to the 
extent permitted by law. Costs may be taxed by the clerk on one day’s notice, On motion served 
within 5 days thereafter, the action of the clerk may be reviewed by the court.” 


Rule 6 (¢) 


“Whenever a party has the right or is required to do some act or take some proceedings within 
a prescribed period after the service of a nc ce or other paper upon him and the notice or paper is 
served upon him by mail, 3 days shall be added to the prescribed period.” P 


Rule 58 (In Part) 


“The entry of the judgment shall not be delayed for the taxing of costa.” 


Chect Appin 


Check Applicable Box 


tterney's shows: deponent is 
irmation PROOF OF SERV ICE the attorney (s) of record for 
in the within action; deponent has read the foregoing 
and knows the contents thereof; the same is *” 
therein stated to be alleged on informatios and belief, 7 
This verification is made by deponent and not by. 
ee. i 


true te de ponent’s own knowledge, ex ept as to the matters 


and that as to those inatters deponent believes it to be true. 


The grounds of deponent’s belief as to all matters not stated upon deponent s know! dze are as follows: 


under the penalties of perjury 


ersigned affirms that the foregoing statements are true, 


The name signed must be printed beneath 
F NEW YORK, COUNTY OF s : 
being duly swurn. deposes and says: deponent is 
Indwidual the in the within achon; deponent has read 
Verification 
the foregoing ind knows the contents thereof; the same 1s true to 
deponent’s own knowledge eged on information and belief, and as; 
to those matters deponent believes it t» be true : 
1 


except as to the matters therein stated to be all 


Corporate 
Verification 
a’ a 


the of 
corporation, in the within action; deponent has read the 


contents thereof; and the same 
alleged upon information ard 
nis made by deponent because 


foregoing and knows the 
is true to depont nt’s own kn wwledge, ex ept 
belief, and as to those matters deponent believes it to be truc. 
is a orporatien and 


as to the matters therein state dt 
This verificals 
deponent is an officer thereof. | 
nt’s knowledge are as follows: 


ie g ounds, of deponent’s belief as to all matters not stated upon depone 


worn to before me on vitor ‘ 
The name signed must be printed beneath rs 


TATE OF NEW YORK, COUNTY OF NEW YORK ss 


being duly sworn, deposes and says: deponent is not a party to the action, ° 


ELLEN E. NELSON 
2 2989 Marion Avenue, Bronx, New York 10458 


s over 18 years of age and resides at 
a Afidarit On October 30, 19 74 deponent served the within Bill of Costs 


of Service 
1 upon EB, Rene Frank Defendant and Third-Party Plaintifeé 
vn ae : Avenue Ricardo Soriano 12,Marbelle 


prssracemsl svi pier ty in this action, at 
(Malaga in (defendant's Last known tie address Hos ipcacachdsp ex NTT FT 
8 §p4 ¢ py of same enclosed in a post- yaid properly addressed wrapper, in — a post office — official 
) I I proj ) PI f 


epositing a true co 
depository under the exclusive care and custody of the United States Postal Service within the State of New ‘York. 


Affidavit On 19 at 


aes APPKerr Ooo 


of Personal ; 
Service deponent served the within upon 

the 

herein, by delivering a true copy thereofto h personally. Deponent knew the 

therein. 


ye the person mentioned and described in said papers as the , 
ey \ \ Cs wh 
ea JA 


y) 
( A 
Sworn to before me on October 30 1974. Pon or Oe . A. 29 ai 
e The name signed must be printed beneath 


Ellen E. Nelson 
— Fhe. 7 A 


person so served to k 


GARY P, ROSITA 


Notary Wulflic, State of Mow Yor 


No. 03-3359405 
Qualified in Bronx County 
Cartificnte (eed in Blew ¥ , 


Commission Expires March 30, 1975 


NOTICE TO TAKE DF OSITION ALO 


| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


ALLENTOWN OFFICE BUILDING CO., 


Plaintiff, >; Index No. 73 CIV. 1923/73 
(RJwW) 
against 
E. RENE FRANK, >: NOTICE TO TAKE DEPOSITION 


Defendant and 

Third-Party 

Plaintiff, 
against 


HALYNA SAWYNA, 


Third-Party 
Defendant 


SIkS: 
PLEASE TAKE NOTICE that at 10:00 A.M. on the (8% day 
' of November, 1974, at the oflices 9f£ Havens, Wandless, Stitt 


fighe, 2Uth Floor, 99 Fks_« avenue » New York, New York, the 


plaintiff and judgment creditor in the above entitled action will 


’ take the deposition of defendant-judgment debtor, E, RENE FRANK, 


with a last known address at Avenue Ricardo Sorianvu 12, Marbella 
(Malaga), Spain, pursuant to kule 69(a), 26 and 30 of the Federal 
Kules of Civil Procedure, befure a notary public or some other 
viticer authorized by law to administer vatis. This examination 
is in aid of the judgment heretofore obtained by the said 


plaintiff against the above named defendant and judgment debtor. 


The examination will continue from day to day until completed, 


| or of record, together with any and all correspondence, nutes or 


AL) 


PLEASE TAKE FURTHER NOTICE, that the above named 


4 


individual whuse deposition will be taken, is hereby notified to 
appear for this deposition and bring with him all the following 


books, papers and records in his possession, custody and control; 


>» 


bank accounts, bank statements, loan agreements, pledge agreements} 
' 
security agreements, leases, contracts, deeds, accounts receivapie) 


| 
records of securities owned by judgment debtor either beneficially) 


memoranda relating to any assets of the judgment debtor and/or 
the transfer and/or disposition thereof including financial state-| 


ments and tax returns for the period 1970 to date, aud all other 


books, papers and records in his possession or control which have 
or may contain information concerning his property, income or 
other means relevant to the satisfaction of the judgment. 


Dated: New York, New York 
October 30 » 1974 Yours, etc., 


see ee ST 
5 tt 
A Member of the Firm 


Attorneys for Plaintiff-Judgment | 


& TIGHE 


Creditor 

99 Park Avenue 

New York, New York 10016 
(212) 986-5550 


To: E. RENE FRANK 
Defendant-Judgment Debtor 


Avenue Ricardo Soriano 12 , 
Marbella (Malaga) 
Spain 


PRUOF OF SERV iE 
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ee A 3 Me aro, dee ePPR ¢ 
‘ foregojng;? rat an “yf : ar ag dknowe h 
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ose srastteres deponent believes, HY ari Yerificag 
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Asin knowledge 


liga Me avAbeing duly Geeraiide Doses "and. says! deponent.is not a nart 

we years mol in, Ft Leads re 2o89pMar onpAvene 5 ego onx FNews ork 3b 
i = On Hy Octoberg 30%8 tL} nee Paneaetd, erve the-with in Notice toi Iiake 
Aupon'§ E. *Rene# Frank, Defendant andSThird-Party®Pla: ntif[es 
Kk ie Lo # be? in ‘th Faction at® venue? Ricardos Soriano; 
(defendant ia¥lastt known 'sberaqdress 

‘infer post-paid) Pe rlyfad eoeced rt 

late ; 


Igeny bea ¥eloes 
3 : og hols ead 


‘In: on 
vet) intriewd 
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ORDER ENTERED JANUARY 13, 


VISTRICT COURT 
UF NEW YURK 


; UNLTLD STATES 
SUUTHERN DISTRICT 


MLENTOWN OFFICE BUILDING CO., 
Vlaintifeé- 
Judgment Creditor, 


apaiu { - 


De fendant - 
Judyient vebdtor, 


Upon readin. and ‘iling the Notice to Take the Deposi- 
tion upon oral examination of E. Rene Frank, defendant and judg- 
nent debt« ti the above-entitled action dated October 30, 1974, 
in aid of the judgment heretofore obtained by the above-entitled 

/ plainti “F-judguent creditor against said de fendant-judgment debto 
" . - r& 
Lie af fawit of Cary b. svosenthal, Esqy., sworn to the = day 
‘ Januai 1'75, aad the txhibits annexed thereto and upon all 
the ,rocecdis heretofore had herein. 
uy upon Motion of Havens, Wandless, Stitt & Tighe, 
attor ves ter plain judyment creditor, it is 
hho, that | wne Frank, the de.endant - judgment 
a 
deliitos borein dad tie bhereoy is direeted to appear in United 
‘ 
P ; ew | “ . > 
an) ot ‘V4 


1975 (Filed fe Bae! 


1975) 


Flgzo wy, 


JAN 1 ys 
Nit 


CIV. 


Index No. 73 
1923/73 
(RJW) 


ORDER 


ee 


Tt i he natin aad 


ALL once —- cope 


States District Court House for the Southern bistrict of New York, 


1 


& lad 
Scuare, new York, New York, Room 601, on January J§ , aatsy 


i ¢ rey 
| 
SE TEs ., for examination, with the bewks, records and papers 
calle: ‘or ia plaintify-judsnent creditor's aforesaid Notice to | 
Take Do, osition, and it is curther 
O bwkev, that Cailure of the said E, Rene Frank to 
; | 
ap, ear fa person cor said examination as hereinabove directed 
wili subjeet sail deiendant-iudgment debtor to appropriate pen- l 
agliies Yor contempt of court aud arrest, ‘owes ee ee ee ee 


as and 


for its reasonanie emery artnet’ fees, caused 
by tre uinjus t ipber Tas lure +, tne said E. Rene Frank to appear 
— 


| 
| 
| 
| 
| 
| 
| 


directed 


tifi ted 
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ORDER TO SHOW CAUSE DATED JANUARY 30, 1975 ALG 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


{ 
|| ALLENTOWN OFFICE BUILDING CO., 


Plaintiff-Judgment Creditor, 
. Index No. 73 CIV ' 
-against- 1923/73 m 
: (RIW) ; 
E. RENE FRANK, 
ORDER TO SHOW CAUSE 
Defendant-Judgment Debtor. +0 
iy ; Ap wdGe DEFENDAn 
Bee iy Aah lth in ae 6 De i ieee alli | x in Cowreri FAT 


Upon reading and filing the Order of this Court dated 
January 13, 1975, and filed January 15, 1975, with proof of 
service thereof upon E. Rene Frank, the defendant and judgment 


debtor in the above-entitled action, and upon the Affidavit of 


Gary P. Rosenthal, Esq., dated January 30, 1975, and it appear- 


ing that said defendant-judgment debtor failed to comply with 
said Order, 


IT IS HEREBY ORDERED, that E. Rene Frank, the said 


efendant and judgment debtor herein, show cause before this 
a). 
“|| Court on February [4 Pee i or at ob {S P. Hor as soon there- 


after as counsel can be heard, in Room IIT , United States 
are ee 


Courthouse, Foley Square, New york, New york, before the Honorabl 


Robert J. Ward, United States District Judge, why said defendant- 


purrs. 7 LOCAL A 
; clvie a i 
judgment debtor should not be punished for contempt/ for viclation 


of and non-compliance with said Order in that said defendant- 
judgment debtor failed to respond pursuant thereto and appear 


for a deposition upon oral examination in aid of enforcement of 


the judgment heretofore rendered against him; why a warrant 


should not issue for the arrest of said defendant-judgment debtor 


Ve Pee a ee nT ye 


why the said detendant-judqment debtor should not pay the costs | 


Of this motion, including, a reasonable attorneys fee; and why 


|| the above-entitled plaintiff-judgment creditor should not have | 
such other and further relief as may be proper , IT IS FORTHE | 
2 DER ED, THAT 
7 seifit : 
Of -Sufficient reason appearing therefor, let service of 
a copy of this Order and a copy of the papers on which it is | 


granted upon E. Rene Frank at Avenue Ricardo Soriano 12, Marbella, 


Malaga, Spain, said defendant- — debt last known ad- 
A Resyafin Resa Rod 
efore the 3 ™ day 


dress by~Air-Mail, Special oy on or*b 


of February, 1975, be deemed sufficient. 
| 


| 


Dated: New York, New_York 
January 20’ 1975 


a 


AFFIDAVIT OF GARY P 
UNITED STATES DISTRICT court ° ROSENTHAL 


SOUTHERN DISTRICT OF NEW YORK 


Ala 


ALLENTOWN OFFICE BUILDING CO., 


Plaintiff-Judgment Creditor, : Index No. 73 CIV. 
1923/73 
-against- : (RIW) 
E. RENE FRANK, : AFFIDAVIT 


De fendant--Jucgment De -Or 


STATE OF NEW YORK ) 
) SS.: 

COUNTY OF NEW YORK ) 

GARY P. ROSENTHAL, being duly sworn, deposes and says: 

I am an attorney duly admitted to practice before this 
court and am associated with the firm of Havens, Wandlesé, stitt 
& Tighe, attorneys for Allentown Office Building Co., the 
plaintiff and judgment creditor in the above-entitled action. 
I submit this Affidavit in support of the instant application 
for an order directi j E. Rene frank, the above-entitled de-~ 
fendant-judgment debtor to show cause why an Order should not be 


entered holding said defendant-judgment debtor in contempt, why 


a warrant for said de fendant- judgement debtor's arrest should not 


issue and why the other relief requested in the annexed Order 
should not be granted for said defendant-judgment debtor's 
failure to appear for a deposition upon oral examination in aid 
of enforcement of the judgment duly rendered against him by this 
court. 

By Order dated January 13, 1975 and filed January 15, 


1975, this court directed said defendant-judgment debtor to 


ee 


appear for anid exami 


se, ROOM 601, 


the courthov 
called 
| 

\| notice to t 


| 


\ 


ake Mr- prank’ 


aefendant- judgment debtor 


precipitated 
aforesaid order Of Januar 
vided that the failure ° 
appear will sub 
court and arrest. 
upon gaid defenda 
noti 
and "B" 


nibits a) 


the unde 


specified in 8a} 


did not appear and was not pres 


mained at the designated 


an nour put Mr.- prank 


munication was received 


| 


\\ or subsequent to th 


explanation otherwise 


his refusal to appea 
it 18 respe 


aforesaid defendant~ 


4i4 defeat, impair, 
plaintift-judgment cre 
has been unable to opta 


satisfaction of the 


nation on 


for in Ppl 


€ 


plaintiff-jud 


ject him to 4P 
A copy of 
nt-judgment 


ce are annexed hereto mac 


a order and th 


=* 


e schedule 


been offere 


ct fully submi 


judgment debtor 


impede and pre 


judgment 


-00 a.m- at 


january 


and to pring 


; depos ition, 


also defaulted 


gment credit 


y 13, 1975- 


f the said defend 


debtor ar 


te a part 


respectively: 


rsigned was present 


aintit£-sudgment 


propriate pen 


said Order ¥ 


e said defend 


28, 1975 at 11 


with him the books. records 


creditor's prior 
upon which notice aaid 


and which said default 


or's application for the 


gaia Order further Ppro™ 
ant- judgment debtor to 


alties for contempt of 


| 


ith proof of service there 


1a the aforesaid deposition 


hereof and dcsignated Ex- 


at the tine and piace | 


ant-judgment debtor 


ent. indeed, your deponent Tre~ 
plac of examination for approximately 
ill did not appear: moreover, no com 
py your deponent or his firm either prior 
d examination nor has 4ny excuse OF 
% to 


r thereat. 


ditor in that 


in informatio 


as auth 


ad by Mr- 


tted that th 


yudice the re 


plaintiff-)* 


rrank with respec 


e conduct of the 


caleulated to and actual! 


medies of the 
aitor 


sdgment cre 


n on matters relevant to the 


orized bY law. 


ocr gid i MOO Ee Oa gry: OT Mg 


’. The reason thet this application ‘ia Hey mis @ By | 


of Order to Show Cause rather than by gekiee of Mot ion is that 
l 4efendant-judgment debtor currently resides in Spain and, con= ae 
‘eames plaintiff-judgment creditor desires that this court r. 
|| direct service upon him in the manner set forth in the annexed : 
| order to Show Cause, : ph, 


of No prior request for this or similar relief has been 


ee 


jmade before any other Court or Judge. 


WHEREFORE, the undersigned requests that the annexed) ¢ 
Ae 
Order to Show Cause and the relief requested therein, be in aj} « 


respects granted. 


Sworn to before me this 


*|| 30th day of January, 1975 
a ie : 
OnE, JK 


, Eaton 
ey yen of Hew York 
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UNITED STATES DISTRICT COURT BO EXCHANGE PLACE aT BROADWAY, NEW YORK 
SOUTHERN DISTRICT OF NEW YORK / 


sic Index No. 73 Giv. 1923 (RJW)/ 


ALLENTOWN OFFICE BUILDING CO. 


Plaintiff « 
AFFIDAVIT OF SERVICE 
against Judgment Creditor, \ BY MAIL 
E. RENE FRANK 
Defendant = 
STATE OF NEW YORK, COUNTY OF wey YORK SS.: 
sleemanaie ws igne bat we ney oid ol ret Ob dhite Sn ee wn son's ah aw | hia as p 
HUGH ORGIAS being duly sworn, deposes and says: | *"#* Geponent is 
employed by Havens, Wandiess, Stitt & Tighe attorney(s) of record for 


Plaintiff-Judgment Creditor in the above e titled action. 
Deponent 1s not a party to the action, is over 18 years of age and residesat 7409 East 95th Street 
, 


Brooklyn, New York 11236. 
That onthe 3lst day of January, 1935 deponent served the annexed 


Order to Show Cause and Supporting Papers 
on E, Rene Frank, the Defendant-Judgment Debtor 


‘nathis action,at Avenue Ricardo Soriano 12, Marbella, Malaga, Spain, the last kr 
Hu $8 Of said Defendant -Judgment Debtor | n the manner desc ibed in said 
Odes torGllow cause, by depogiting same enclos q_ a post py a voupsid 
Ww 1 . C a 

properly addressed wrapper, in 2 por agit — Pascal dopostasy under the extlusive care and custody 

of the United States post office department within the State of New York... Registered, Airmail 
Special Delivery, Return Receipt Requested, 

( : : 


Sa2ziastrtaataseaeereaataaeses 
Sworn to before me (Sagara : ) 


- aa 
-———= ) —~ 


° aan 
this 31st 7Y% January, "75 pes Eo Patol | ‘ 
Ssanan : 


GAeed st ef a The nae signed must be print beneath 
Ph tary feta 
ti 


Hugh Orgid&s 


Ort 


' Tn oe 


J 


A remptr per le bureau d origine. 


gf com pleted st destination. 


ofted 


To be fled ont by the office of 


A completer ¢ destination 


REGISTERED NO, 4UY UY Lo 


Value > L. Me y a nae 4 L a / eg 


( “| Rew a { # 
Reg. Fee $ 7 | met an, e VA af Se Gis } 
al “ . wD . st ft * ibid ' | 
Handling Restricted «ey An 
Chane 4. Deliwery 5 \ ‘ 
-———-} a ae P 
Postare ‘$/ ; an 5 , E] Aiemant a 
POSTMASTER (By) p 4 4 
; 0). Aas Jie seee MAILING OFFICE 4 
: shen Pd atoll aE -¥ - 
FROIA | 
a 
Seibacanhiet > 
° 
8 
- — a - = = os 
6. Reve FrePvVK 
— * a Pn Y ite f — 
Cc } 7 
i es —_—_—$<—$—$ ———— TT 
; . es 
Rogistored article tter Print , Other ee ee 
Envol recommands Lettre = ¢ Imprime Autre ‘ 4 
a ih aD ae 
Insured parcel P ‘ “ Insured value 
Collis avec valeur declares > ’ 7 Voleur ddcieste $ nd 
Office of mailing Buscau dodepat Bate of posting Date de depot [N * t 
Or RE az’. ’ % : 1 > 
Ay ag oa | "366015 
Addresses (Name or firm) 7 Npifrou raison ace lale du destinatalre 
Ce. REWER Er : 
 £. KEENER EWNK mn 
Street and No. nog et No. 
°° 
Pienvl kicardo Sogspvo ¢> = 
Place and country Lieu et Pays 


A Sia. 


J 
: . 
This receipt must be signed by the addressee or by # person authorized to do so b 
virtue of the regulations of the country of destination, of, if those regulations so . ene = “rs office 
provide, by the employee of the office of destination, and returned by the first mall OF Gestenesos 
directly to the sonar. Timbre du bureau 

de destination 


Cet ayls dolt etre signe pur le destinatalre ow par une personne y au tortsce en verta 


des reglements du pays de destination, ou, st ces reglements le comportegt, parlagent 
du bureau de destination, et renvoye parle premiere purrter directement alexpediteur 
Date 

The article mentioned above was guly delivered, a 

Lienvol mentionne cl-dessus a ete dumont livre / 4 
Signature of the addressee Signature yd the employee of the office 
Signature du destinatalre - - of deithe a Signature de Vagent du —— 
| >< . burcays de * Or ‘eu 

e / 


re 4 j 
qe? peated /i rival's 


‘al c 
POSTAL SERVICE OF THE UNITED STATES OF AMERICA Postmark of the off” 


returning the 


Administration des Postes des reais Unis d'Amérique Timbre 


em 
oe RCNVo; PAR fp 
v,2 ropes NAY 
POSTAL SERVICE as RETURN RECEIPT! 


Bervice des postes K Gh Avis de reception 


et it 


< a 
To be filled out by the sender, who will Indicate his address for the coturn of this receipt © 
A remplir par Vexpediteur, qui Indiquera son edresse pour le renvol du present avis, 


Tf the receipt ts 
to be returned by 
als mail, put onit 
the conspicuous 


Name ium Nom ou raison sociale 


rei | ARYENS WAM SLES STZ. 4.11 GME 


alr mall) and the 
blue “Par avion” 
(vie als mall) label 
or impression. 


__ 99 Lf hRK _fuenveé 


a 


Street and No Rue et po. 
Bile present avis /f- al a 
dolt etre renvoys ( o— Ww = 2 okKK _(20"Froek 
par ovion, be revetlr City, Btete end Zip Code Locailte 7 
dela mention trea - i 
opparente “Renvol ° / oe 
par aston’ ride ts esetinniamettetetninaaimnels | See as ool —— 
Letiquette ow dune 
pearl de couleur UNITED STATES OF AMERICA Rtote Unis l'Amérique ee ee 
eue Var avion . 


AFFIDAVIT OF BERNARD HIRSCHHORN IN OPPOSITION ~ A53 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-=------X 


ALLENTOWN OFFICE BUILDING CO., 
Plaintiff, 
AFFIDAVIT _IN OPPOSITION 


-against- 
73 Civil Action Pile 

| E, RENE FRANK, No. 1923 

Defendant and (Judge Rovert J. WaraG) 
| Third-Party Plaintife€, 

-against- 

| 
HALYNA SAWYNA, 


| Third-Party Defendant. 


' 
! 
} 
} vw 
en ane sae ati team aaa 


| 
| STATE OF NEW YORK ) 


BERNARD HIRSCHHORN, being duly sworn, deposes and 


says: 


SS.: 
COUNTY OF QUEENS ) 

1. That I am the attorney for the Defendant, E, RENE 
| FRANK, and submit this affidavit in opposition to the motion to 
| punish him for contempt. 
2. A default judgment was entered against Defendant, 
! as the aftermath of the Order of this Court allowing counsel to 
| withdraw and his failure to retain new counsel or file a notice 
of appearance. A cross motion has been made to vacate the 


| judgment. If granted, this branch of the motion will become 


academic, 


AS 


3% Following the default judgment, defendant was 


served by mail in Spain with notice to take his deposition in 
New York City. He did not receive the notice in time to obey it. 
Moreover, due process is violated by expecting him to undergo 

the expense of an intercontinental voyage to be examined as to 
his alleged assets. Finally, it is in violation of specific 
Federal Rules, quoted at length in deponent's brief, for a party 
to be served outside the State in which the District Court is 
located and to be called upon to appear three thousand miles from 
the p'ace of service. It is also in violation of the applicable 
State statutes. 

4. A mere examination of the affidavits of service by 
mail of the notice and order to appear, subsequently obtained, 
reveal that Defendant hardly had time to respond, assuming 
arguendo that it was reasonable to expect him to eapend the money 
necessary to finance an intercontinental voyage. 

5. Not only did he not receive any of the papers in 
time, due to the unreliable mode of service employed, but he was 
midead into believing that the proceedings were bang held in 
abeyance, pending settlement negotiations. 

6. It is respectfully submitted that any default 
was not wilful and therefore, the drastic remedy of contempt 


should not be granted. It is further subaitted that the mode of 


service upon Defendant, both in respect to place and manner, was 


ASS 


I improper. 
BERNARD HIRSCHHORN 
| Sworn to before me this 


“hp 


Wg lav of Febr lary, 1975. 


| ) , 
|) —:fhB 6. A WVHe 

Notary Piblicé 
ma 
| 


/ 
j 


” *® " 


., 

; 2 ~ AS6 
3 NOTICE OF CROSS-MOTION BY APPELLANT 
NOTICE OF CROSS-MOTION BY APPELLANT 


UNITED STATES DISTRICT COURT 
SOUTHER DISTRICT OF NEW YORK 


ALLENTOWN OFFICE BUILDING COo., 
Plaintiff, 


-against- 


73 Civil Action Pile 
No. 1923 
(Judge Robert J. Ward) 


E. RENE FRANK, 


Defendant and 
Third-Party Plaintiff, 


~against- 


HALYNA SAWYNA, 


Third-Party Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit 
of E, ‘RENE F ANK, sworn to the eV day of February, 1975; the 


annexed affidavit of BERNARD HIRSCHHORN, ESQ., swern to nat 


day of Febrmry, 1975, and all of the proceedings heretofore had, 


the undrsigned will cross-move this Court in Room 519 of the 
United States Courthouse at Foley Square, New York City, New York 
before HONORABLE ROBERT J. WARD, United States District Judge, 


on the llth day of March, 1975, at 2:15 in the afternoon, for 


an Order vacating the judgment by default in this action and for 


= AS7 -_~ 


|| NOTICE OF CROSS-MOTION BY APPELLANT 


| 


|! such other ind further relict! ) t this Court may be jeemed 


\ 


just and proper. 


Dated: Forest ill 


a 


. i . . 
February 2g , 1975. 
ii Yours etc. 


BERNARD HIRSCHHORN, ESQ. 


Attorney for De fendant 
! E. RENE FRANK 

office & P.O. Add.ess 
| 108-18 Queens Boulevard 
Forest Hills, New york .379 
Phone: 212 793 5040 


TO: 


l HAVENS, WANDLESS, STITT & TIGHE, ESOS. 
Attorney for Plaintiff 

99 park Avenue 

New York, New Yor LOOLG 

| 986 5550 


AS8 ~~ 


j AFFIDAVIT OF E. REME FRANK IN 
f SUPPORT OF CROSS-MOTION 
{UNITED STATES DISTRICT COURT 
|| SOUTHERN DISTRICT OF NEW YORK 


ate, 


Deine rat aoc wh imow see ston anemone sot up Soaieoermanienr-ar ear ee mee NEES x 

} 

ALLENTOWN OFFICE BUILDING ©O., 

i| 

Plaintif£e, 
} -ajyainst- AFFIDAVI = 

tl 

"'b) RENE FRANK, 73 Civil Action File 

} No. 1923 

! Defendant and (Judge Robert J. Ward) 

} Third-Party Plaintiff, 

} -against- | 
| | 
(ae | 
| 

fl Third-Party De endant. 

Ngee ene ro oR ek, SASSER x | 
| | 
'COUNTRY OF SPAIN ) | 


1 SS.: 
\CITY OF MARBELLA ) 


| E. RENE FRANK, being duly sworn, deposes and says: 

1. I am the Defendant and Third-Party Plaintiff in 
tthe above action. 

| 2. I submit this Affidavit in support of my motion: 
ito yacate the Default Judgment taken by the plaintiff against 

|e, and in opposition to Plaintiff's application to punish me 


| 
i for contempt. 


' . . ‘ 

l 3. This action was commenced by the service, upon me, 
! ; 

yof a Summons and Complaint. An Amended Complaint was served on or 
fi 


I 


he on AS9 an 


| 
| AFFIDAVIT OF E. RENE FRANK 
|| IN SUPPORT OF CROSS-MOTION 


about June 26th, 1973. 


I 4. My Amended Answer, containing a Counterclaim, and 
i 
asserting a third-party claim against the Third-Party Defendant, 


il 
|was served on or about August 24th, 1973. 


| | 
i! 5. My Answer and Amended Answer was interposed on my 


behalf by NEWMAN, ARONSON « NEVMANN, ESQS., of New York Crny, 


6. On or about September 19th, 1971, I moved my 
residence to Marbella, Spain. 
| 


a On or about July 9th, 1974, my attorneys made an 


application to this Court to withdraw as my attornes in this 


| 8. By the time I had received notice that an order 
haa been made directing me to obtain new attorneys, I was in 
jactive settlement negotiations with Dr. Ruger, the principal of 
} 
| plaintife. 

9. Dr. Ruger agreed that the present litigation would 
be held in status quo, pending the outcome of our negotiations. 
Dr. Ruger advised me that he would so inform the attorneys for 


|Plaintiff of his agreement. 


i 
| 10. On September 2nd, 1974, I made a proposal of 


settlement to Dr. Ruger, and he stated that he would consider same 


and advise me. 


A6O 
| , ao Ay, 
AFFIDAVIT OF E. RENE FRANK IN 


SUPPORT OF CROSS—MQT 
ae yt roN -eived a letter from Dr. Ruger dated 


loctober 4th, 1974, a copy of which and the translation of same 


is annexed hereto and made a part hereof. 
12. During the settlement negotiations, I coincidental 


ly met Mr. David Taylor, of the firm of HAVENS, WANDLESS, STITT & 


= ESQS., Plaintiff's attorneys, in Spain. 
I 


I discussed with him the status of the settlement 


negotiations and Dr. Ruger's agreement not to proceed with the 


Litigation pending the outcome of such negotiations. | 


Default Judgment had been entered against me. 


| 13. Then, to my surprise, I received notice that a 
| 


| 
14. I respectfi’ly point out to the Court that my 


haetay in authorizing successor counsel to act in my behalf had 
| 


\peen occasioned by my reliance upon the settlement negotiations 


a the understanding that further prosecution of the Lawsuit 
| 


would be halted during this period. It is also my understanding 


| enat during the pendency of the action, the Court had urged that 
| 


ithe parties engage in settlement discussions. 
15. I understand that the Default Judgment taken againgt 


| me is in the approximate sum of $180,000. It is not necessary 


to restate the obvious, that this is a great deal of money. I 


| 


| ask in the interests of justice that I be permitted my day in 
| 


court. I respectfully submit that my de‘ay in securing new 


rs  A6I ms 
FFIDAVIT OF E. RENE FRANK IN 


UPPORT OF CROSS-MOTION 
€ under the circumstances, 


16. TI have a meritorious and sufficient defense to thi 
action, which up until the time my original attorneys withdrew, 
had been advanced diligently and Properly. The Plaintiff should 
not be permitted to enter a Default Judgment against me, when in 
fact, I had never ddaulted, but had interposed an answer and 
had participated in various pre-trial Proceedings. My sole 


neglect, if it can be characterized as such, was my failure to 


obtain new counsel immediately and the reason for this delay 
has heretofore been explained, 

17. This lawsuit has always been of vital concern 
to me. After my lawyer withdrew, J communicated directly with tne 
Court on a number of occasions, the most recent being by letter 
dated January 7th, 1975, a copy of which is annexed hereto. 

18. Plaintiff's complaint alleges four (4) counts 
against me: 

The first count alleges misrepresentation 
involved in a real e: ate transaction. 

The second count alleges breach of a management 
agreement and a personal guaranty, 

The Third count is for the return of monies 
allegedly converted, misappropriated and @tained by myself, 


The fourth count is based upon an alleged guaranty 


~ A62 i 


| 
| APeIOAVTS OF E, RENE FRANK IN 
| 


| SUPPORT OF CROSS-MOTION 
1°. My amended answer cites the contract of sale 
| 


involved, which contains none of the alleged representations 
relied upon by Plaintiff; denies in substance the allegations of 
the complaint and asserts affirmative defenses and requests 
Waffirmative relief based upon the actions of Plaintiff. 


| 20. The defense of this action had been hampered by 
i 
change of residence to Spain and my financial inability to pay 


} 
lcertain fees and expenses to the firm of NEWMAN, ARONSON & 

| 
NEUMANN. 


21. It was substantially for these reasons that I 


proceed upon the Default Judgment obtained against me in direct 


| 
; 
| 


|| violation of its agreement not to proceed during the settlement 


| 
| negotiations, and for the other reasons stated herein, 


22. It would be an injustice to allow Plaintiff to 
| 23. I believe that I have a meritorious defense to ay 


l|action, and am ready, willing and able to proceed, in an expedit- 

| Lous manner with the Litigation. 

24. Although, I understand that the motion to punish 

! 

|; me for contempt is academic, should the Court grant my application 
| to set aside the Default Judgment, I should like to address myself | 


i 


I! 
ibriefly to it. 


| “5 - 


' A63 
tty, fm, 


j 
' 


| AFFIDAVIT OF E, RENE FRANK IN 
UPPORT OF CROSS=MOTIQN Br Saget Ee OPC FE a AN 


job my recollection! 11 é t ntil my return to my 
i ! 
n Mart lla, pain, t N er 18th, 1974 My / 

ine 1 great ra frequently away } 
fy T iy f é y engt ¢ t é 

’ not 7 rece x the Order fF the Court, j 
Wh We fan? ’ lated Pith, 197 
My at r © J I H i idvise me 

that t rele t i iu t pul r temp WaS mailed 
to Marbella, Spain on Januaz t; ind signed for by someone 


| 


Pebruary 6th, 1975. I was not in Spain fron January 24th until 


February 2th, 1397 ind had n nowledge of this order until 


28. fhe legal issues relating to the propriety and 


ervy f these instrument l be treat by my attorney in an 


 pespectiully request that the Default Judgement 


be vacated and that the motion to punish for contempt be denied. 


worn to bef , f thi 
day of February, 1975. 
\ \ ‘ - 


V6, 28IS Chisccses 


A64 
AFFIDAVIT OF E. RENE FRANK IN 
SUPPORT OF CROSS-MOTION 
VER SACRISTAN, ABOGADO=NOTARIO DEL ILUSTRE COLEGIO DE GRANA- 
DA, CON VECINDAD Y RESIDENCIA DEMARCADA EN ESTA CIUDAD DE-- 
MARBELLA, DISTRITO NOTARIAL DEL MISMO NOMBRE: =-"*e%e*r" “= 


DOY FE: Que considero legftima la firma y rabrica~ 
que antecede de Don Ernest Rene Frank, mayor de - 
edad, casado, in astrial, de nacionalidad norteame 
ricana, domiciliado accidental en esta ciudad, Ave 
nida de Ricardo Soriano, 12, con pasaporte ntmero~- 
02717437 expedido en Nueva York el 20 de Diciembre 
de 1.973, vdlido a la fecha; por haber sido puesta 
por el interesado a mi presen¢ia 4 quién acredito~ 
su personalidad con el pasaporte antes mencionado: 


MARBELLA, 28 de Febrero de 1.975.- 


A65 


TER FROM DR: RENATUS RUGER/™ “~~ 
GERMAN 
Je, Beniatids ‘ Didi Ce 5 KOLN 40? 4. Okt. 1974 
GNAEFFSTRASSE 5 Dr.R/k. 
HE AKULES-HOCHHAUSEAR 
TELE IN (9221) 5771 
Mr. 


Ren@ Frank 
International Property Counselor 


630 Fifth Avenue 


NEW YORK, N.Y. 10020 
USA ui 


Lieber René, 


herzlichen Dank fiir Deinen Brief vom 25. 9. 1974. 

Zur Klarstellung darf ich wiederholen, wie in unse- 
rer Besprechung zum Ausdruck gebracht, da® ich fir 
eine verniinftige KompromifBlésung des in USA schweben- 
den Prozesses bereit bin, wenn der Vergleich uber die 
von meiner Gruppe beauftragten Anwalte: Havens, Wand- 
less, Stitt & Tighe, New York, geschlossen wird. 


Wir haben dann Méglichkeiten erdrtert und Du hast 

mir zugesagt, in Briefform einen Vergleich vorzu- 
schlagen, von dem ich Dir gesagt habe, da® er grund- 
satzlich interessant sein konnte. Ich verwahre mich 
daher gegen die Unterstellung im ersten Absatz Deines 
Schreibens, wonach wir e1ne Obereinkunft getroffen 
haben. 


Wenn man Deine Idee aufgreift, 50 % der Anteile vom 
Allentown-Gebaude, d.h. der Gesellschaft zuriickzukau- 
fen, zu einem Nettobarpreis von US-Dollar: 125.000,-»% 
so entspricht das einmal in etwa den damaligen Ge- 
stehun;skoscen. Es muften aber hinzugefiigt werden die 
inzwischen erbrachten Tilgungsleistungen, 


Fur die inzwiscnen entstandenen Mietverluste, die Du 
garantier hast, sollte ein Ausgleich in der Form ge- 
funden werden, daB ich dafir ein Penthouse im Holyday Park 
in Marbella erhalte. Da ich das Hau; 2u einem Vorzugspreis 
von Dir erhalten sollte, ware nach Jberschlagiger Rechnung 
ein Preis von rund 65.000,- Dollar, namlich der Halfte des 
eingekiagten Betrages erreicht worden. 


ER FROM DR. RENATUS RUGER A66 


A's. ° Mendalud Niiger 


nem 2 zum Schreibenvom 4. Okt. 1974 an Mr. René Frank, New York 


Es ware also zu liefern von Deiner Seite bar der 
Kaufpreis plus Tilgung, die man noch einmal er- 
rechnen mute gegeniiber der Ubergabe der Aktien 
und die Penthousewohnung lastenfrei. 


Wir hatten dann noch die M’glichkeit, durch den 
gemeinsamen Verkauf des Hauses in Allentown jetzt 
entstandene Buchverluste wieder hereinzuholen. 


Den bereits genannten beauftragten Anwalten habe 
ich Kopie dieses Schreibens Ubermittelt. 


In Erwartung Deiner Stellungnahme verbleibe ich 


mit freundlichen Grissen 


- Dr. Riiger - 
Von Herre Or Bdonr here 
 eolaer Aow:s venir bt: ‘san Wee 


1] i 642 


Bekreeotat 


A6 
ISH TRANSLATION OF LETTER #™® 7 


DR. RENATUS RUGER 


Translation of Letter 


Dr. Renatus Ruger to E. Rene Frank 
dated October 4 1974 


Dear Kene, 


Many thanks for your letter of September 25th. I would like to 
restate to you and clarify that I am ready to settle our legal envolvement in 
the U.S. as I have told you during our last meeting, conditioned on the 
legal consent on the attorneys who are handling the legal matter of my company 
in the U.S.; Havens, Wandless, Stitt 4 Tighe of New York, 

At that time, (of our last meeting) we have explored the various 
possibilities and you have consented and confirmed in writing a solution 
which I have found basically interesting for my group. I would like to comment 
that 1 am not in agreement with the first paragraph of your etter wherein 
a full settlement had been reached between us. 


To restate your offer: you wuld repurchase 507 of the Allentown 
property - i.e. 50% of the shares of the Allentown building at a net value 
of $125,000 which is more or less my cost price at the time of acquisition, 
However, this does not include the interim amortization. 


For the loss of rent which you have guaranteed we should find 
a solution whereby I would purchase a penthouse in the Holiday Park of 
Marbella. As I would receive this penthouse at a reduced price of aroind 
$65,000 this would correspond approximately to one half of the settlement, 


You would have to deliver the purchase price plus amortization, 
which we would have to agree upon at the time of the delivery of the shares 
of the Allentown building and you would have furthermore deliver the pent- 
house free and clear. 


This would then give us the possibility to recouperate the book 
losses of the Allentown building ot a future resale of this property. 


i have sent to the attorneys a copy of this letter. Please let 
me know what your thovghts are and I remain with fiiendly regar’s. 


OF E, RENE FRANK TO Sr E. RENE FRANK 


AWARD ; ~ A68 Av4~ Rigmgdo Soriano, 12, 


Mé <£LLA \Malaga), 
Spain. 


7th January, 1975 
The Honourable Robert J. Ward, 

United States District Court, 

Foley Square, 

New York City. 


Ref: Allentown Office Building Co. 
versus E. René Frank. 
Index 73 CIV 1923-73. 


rT 


Honourable Sir, 


I have recently learned that a judgement has been entered against me, 
in absentia, in connection with the above matter. 


I am at a total loss to understand how this could have occured in 
view of the fact that I have had several meetings here, in Spain, with 
the de facto plainiiff, Dr. Riiger of Cologne, Germany, and that, on 
October 4th, 1974, Dr. Riiger confirmed his proposal to me in writing. 


It is also shocking to m> that the attorney acting for the plaintiff, 
Mr. David Taylor, met with me in Marbella, Spain, on or about October 
8th and not once mentioned to me that a hearing had been scheduled for 
October 13th, although he was well aware that I was no longer 
represented by legal counsel. 


I have arranged to hire another attorney and hope that he will be able 
to take whatever appropriate ac’ ion necessary to protect my interests. 


Respectfully yours, 


iH] 
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AFFIDAVIT OF 


ee HIPSCHHORN 


| UNITED STATES DISTRICT COURT 
ISOUTHERN DISTRICT OF NEW YORK 


we we wr we ew wo ee ew we ee nn = eX 
poco OFFICE BUILDING CO., 
| Plaintiff, 
| -against- AFFIDAVIT 
IE. RENE FRANK, 


Defendant and 
Third-Party Plaintiff, 


i} -against- 


| HALYNA SAWYNA, 

| 

Third-Party Defendant. 
\ 0 SP A a OO OS EE X 


STATE OF NEW YORK ) 
SS.3: 
| COUNTY OF QUEENS ) 


| 
} BERNARD HIRSCHHORN, being duly sworn, deposes and 


if 
| says: 
gon 


| l. That I am the attorney for the Defendant and 

i! 

5 Seer eee ty Plaintiff, E. RENE RANK, hereinafter referred to as 

| | 
, ; ' . ; ; 
Defendant, and submit this affidavit in support of Mis motion to 

| vacate the judgment in the sum of $130,000.90 entered against 

iW him loy default. 

| 

2. This -tion was commenced by service of a summons | 
| ° ; a 

|} and complaint and issue was joined by service of an answer. Each 
! 

} 


side amended its pleadings. ‘he complaint contains four (4) | 


\ causes of action charging Defendant with fraudulently inducing 


|| Plaintiff to enter into a contract to purchase a building, despite 
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FFIDAVIT OF -~ oad 


PEBNARD HIRSCHHORN | 


\ 
i 


} 
jcontract, for »reach of a manayement contract, for withholding 

|| 

i 

irents collected and for breaching a contract of guarantee of a | 
i 


the fact that none of tne alleged representations appear in the 


| minimum income to he earned from the property. Tie answer of 
} 


Defendant denied the allegations of the complaint and set up 


defenses, including the Parole Evidence Rule being a bar to the 


}representations alleged to have been made *& Defendant, etc. and 


i| 
| interpose? a counterclaim for malicious interference with a 


eo of Defendant. The issues are hotly contested, both on 


| the law and on the facts. Defendant has a good an meritorious 
| 

! ' 

{ 

,defense to the action. 


i! 

' 

| 3. Prior counsel for Defendant noved this Court to 
nada for alleged non-cooperation by his client an his 

f caiure to pay fees to the extent billed. The motion was granted. 


t 


I counee’ Was permitted to withdraw. When Defendant faiied to 
t 


‘ottain new counsel or file a pro se .ppearance, judgment by 

i 

default in the sum of $180,000.00 was entered against him and 

Y 

ll supplementary proceedings commenced, 

| 

| | . | | | 
4. t is submitted that the answer filed by withdraw- 


ing counsel was tantamount to an appearance by Def lant pro se, 


er that the drastic remedy of default judgment should not have 
} 


been granted. No Federal Rule authorizes such dtsposition under 


AFFIDAVIT OF ~ 


~~ 
BERNARD HIRSCHHORN A7\ 
' 
t hye Lroeumest.ine , It wi Lo ine f yf ted that a layman } 
would b ‘apabl of compre!) TY 1y how to draft a Notice of 
; 
Appearanc: ind should not be penali 1 gor hi intamiliarity | 
. - . | 
with Legal terhnicalit é Moreo r the defaal »9— Defendant 
! 
was not wilful, since he was led to beli e all proceedings would 
| 
| 
be held in abeyance pending hi le gy ms “oOo settle the case 
With Plaintiff tl. 
>. Judgments |! DeYault are rowned upon by the 
| 
courts. rN, rtialoon the meri i to be kcouraqed”,. Rules 55 | 
and’ 690 of the Pederal Rul Civil Procedure provide authority | 
for this Court to vacate a Judgment by Default. Discretion should 
| 
be exercised especially in this case, where the time gap between | 
| 
' 
default and application to open it is small, so that it can | 
| 
hardly be urged that Plaintiff has been prejudiced. Moreover, 
| 
| 
there does not seem to be any authority to enter a Default 
Judgment where an Answer has been filed by withdrawing counsel, j 
even when a Defendant has not retained new sounsel. Such 
default would only be proper were the case reached for trial and | 
the Defendant declined to defend in person or through counsel, a 
} 
| 
circumstance that had not occurred in this case. Justice and 
} 
Fair play would seem to command that the Court's discretion be 
. - . - . | 
exercised to afford tnis Defenfant his day in Court. 
Bc WMC | 
bol 2 et. } 
a ee = eo 
BERNARD HI? SCHHORN 
s n,to before me thi 


day of February, 1975, 


- na 
LA A 


, 


Cty tk 


Comm 


one 


' 
fork 
sntv 
» tua cn Jv, 1974 
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SUPPLEMENTAL AFFIDAVIT OF GARY P,. ROSENTHAL 
‘UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


ALLENTOWN OFFICE BUILDING CO., 


| 
Plaintiff-Judgment Creditor,:Index No. 73 CIV 1923 (RJW), 


-against- ¢ JPPLEMENTAL 
AFFIDAVIT 
E. RENC FRANK, 


De fendant-Judgment Debtor. 


STATE OF NEW YORK ) 
+ SS.i% 


COUNTY OF NEW YORK ) 


GARY P. ROSENTHAL, being duly sworn, deposes and 
‘gays: 
I am an attorney duly admitted to practice before 


ll this court and am asrociated with the firm of Havens, Wandless, 


_creditor. I submit this affidavit in opposition to the motion 


of E. RENE FRANK (hereinafter sometimes referred to as "Frank"), 


the defendant and judgment debtor hereinabove named, in which he 
| seeks an order vacating the default judgment entered against him 


| in the above-entitled matter; and in support of plaintiff's 


|| application to adjudge defendant in contempt for failing to obey 
an order of this Court and appear at a deposition in aid Of en- 


forcement of said judgment. 


: The ve fault 


| 


! 


i|lStitt & Tighe, attorneys for the above-entitled plaintiff-judgment | 


| 
} 
' 
| 
| 
| 
| 


On October 18. 1974 this Court on m' on of plaintiff 


Ay3 


this action. In brief, the judgment in pertinent part awarded 


entered judgment against Mr. Frank upon his failure to defend | 
| 


to plaintiff the approximate sum of $180,000 which, including 
interest, represented amounts due and owing by Frank to plain- 
tiff under the terms of his guaranty agreement as alleged in 


the fourth cause Of action of the aniended complaint for years 


1972, 1973 and 1974; and struck and dismissed defendant's answer, 
counterclaim and third party complaint.* A copy of said judgment 
is annexed hereto, made a part hereof and is designated Exhibit 
a 

In support of his motion defendant argues, (a) 
that his default was excusable by reason of ce tain purported 
settlement "negotiations" that had allegedl:y taken place in Spain 
Letween himself and one kKenautus Rueger and (b) that in all event, 
the Court should not have directed entry of a default judgment | 


against defendant because his prior pleadings constituted a | 
pro se appearance. The arguments are unsupported by the record | 


and inapplicable as a matter of law, all as is more particu’ Ly 


t 
! 
set forth in plaintiff's memorandum of law. Indeed, more must | 


\ 
be said. Defendant's arguments at this point in time are 
simply incredulous and are an affront to the Court, counsel 
and the orderly and fair disposition of this matter. De- 


| 
fendant's game plan is clear: if on the eve of each and every step 
in the prosecution of this case he can buy time by Maries 


| 
* For a full statement of the facts and the merits of plain- | 
tiff's claims, the Court is respectfully referred to the affi- 
davits of David G. Taylor and Steven Kriegsman submitted in sup- 
port of plaintiff's motion for entry of a default judgment. 


| 
| 
| 
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will ultimately tire as a result of the passage of time, continued 
|[frustration, and yes, the continued and extended expense of prose- 


cution by way of legal fees. I respectfully submit that the 


which method he hopes to bludgeon a settlement on his terms and 


| 
| 
jtnstant motion is simply Mr. Frank's latest ttempt at delay, by 
| conditions. * | 
| 
Significantly, Frank does not directly dispute the 
|fact that hz received timely notice of the default. Indeed, | 
||various notices with respect to such judgment were served upon | 
\ Prank, not once, but several times. By notice of motion rennente 
| September 24, 1974, plaintiff moved for entry of a default judgment! 
|jagainst Mr. Frank. Said motion, made pursuant to FRCP Rule 55(b) 
| (2), was on notice to Frank. A copy of the notice of motion to- 
gether with proof of service thereof are annexed hereto, made a 
jpart hereof and designated Exhibit "“B". That Mr. Frank received 


such notice of motion together with the papers in support thereof 


‘|is beyond dispute. Mr. Frank himself refers to such motion papers | 
jin a Telex dated October 7, 1974, a copy of which is annexed here~ 
lito, made a part hereof and designated Exhibit "C". Prank failed 


i"? defend or otherwise appear in opposition to said motion. By 


owen Order dated October 8, 197} this Court granted plain- 
\! ! 
itife’ S motion and directed that an order and judgment be settled 


‘| 
1 


i* After service Of the Summons and Complaint, Frank's counsel 
'| requested repeated extensions of their time to answer asserting 
,that Frank was out of the country and could not be reached. After | 
| pl uinti fe noticed the taking of Frank's deposition, defendant's 
counsel moved for «1 adjournment, again asserting his absence from 
the country. When Frank did appear he did so only briefly, plead- 
ing illness, and aid not return for some time thereafter. Further 
‘defendant made a motion to implead an additional thirc party de- 


-~continued- 
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i}On notice. Pursuant thereto plaintiff served a notice of settle- 


| 
ment returnable October 17, 1974 together with a copy of its pro- | 
| 


| posed order and judgment upon Mr. Frank, Air Mail. A copy of such | 
| 

} 

| papers together with proof of service thereof are annexed hereto 
| 


|; made a part hereof and are collectively designated Exhibit "Dp". 


| 


| Again, Frank characteristically failed to appeer upon the settle- | 
ment date, | 
Thereafter on October 18, 1974, judgment was filed | 
|} and entered against Mr. Frank. On October 30, 1974 a copy of said | 
| 
judgment together with notice of entry thereof was served upon Mr. | 
} 
frank. Copies of such papers, together with proof of service | 
| thereot, are annexed hereto made a part hereof and are collectively 
| designated Exhibit “E". Moreover, on October 30, 1974 plaintiff 


also served upon Frank its proposed bill of costs returnable 


November 6, 1974, a copy of which with proof of service upon Mr. 


| 
| 
Frank is annexed hereto made a part hereof and designated Exhibit | 
|| “F". Again, Mr. Frank failed to appear. 

MOrecver, in addition to the numerous notices served | 
upon him by plaintiff, notice of the default judgment apparently 


| Was also served upon him by the Clerk of this Court as required by 


| 
| | 
| PRcP Rule 77 (d). A copy of the relevant docket entry reflecting | 
i | 
; such mailing is annexed hereto made a part hereof and designated | 


-continued- fendant and sought to take the deposition of Dr. 

|| RUeger, but let said motion lapse and failed to take Dr. Rueger's 

| deposition although the dates therefor had been agreed upon. Then 
virtually on the eve of trial, this matter was further delayed by 
; Frank's counsel's motion to withdraw. Even after that Frank, by 


| 
| 


his silence and apparently through communications with the court, 

attempted to further delay matters. The same shopworn excuses ad- 
vanced by Frank in the past - absence from the country, etc., are 

again being advanced by him in suppert of his motion to vacate. 
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JExhibit "G". Thus, Mr. Frank had ample notice and Opportunity to 


\|appear in connection with the default proceedings if he so desired.| 
I 


| The excuses Mr. Frank now offers are groundless. As 


| 
| 
| 
| 
| 


jit the first of Mr. Frank's excuses - the purported settlement dis- 
|icussions - the accompanying affidavit of Dr. RUeger clearly shows 


fe the alleged settlement "negotiations" were virtually non- 


'lexistent and that none of the representations alleged by mr. Frank | 
‘] 

, to have been made to him were, in fact, actually made. There is 

|! xT 

absolutely no possibility that Mr. Frank could have been mislead 
' 


lias to the plaintiff's intentions with respect to prosecution of 
| 


‘this law suit. The conduct of the suit was not even discussed. 


\nevertheless, defendant would have this Court believe that he was 
I 
|! 


lead to ignore all of the numerous notices served upon him - a 
1 | 
posit’ ‘n which would be absurd even for the most unsophisticated | 
{| ! 
‘| 


jtitigant to adopt. While Mr. Prank's counsel attempts to paint a 


| 


, Picture of him as being an innocent lamb being lead to slaughter, 


| 
‘Mr. Frank is far from unsophisticated. He is reputed to have, | 
and holds himself out as having, several decades of experience in | 
the commercial and international real estate field. Moreover, and | 
fonteary to his counsel's statements in his affidavit and Memo- 
| 
|eando of Law, Mr. Frank holds a law degree from a French uni- | 
Ee (though apparently is not in active legal practice) and | 
| adit sao is not unfamiliar with legal proccedings, legal documents, 


| 


| judgments, notices Cf appearance and the like. Indeed, Mr. Frank 


|jseems to pride himself on his legal ability. Relevant portions of 
! 


Mr. Frank's deposition testimony in this regard are annexed hereto 
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| made a part hereof and designated collectively Exhibit "H'. 
| 


It is respectfully submitted that Mr. Frank's entire 

position in support of his motion has absolutely no basis in fact | 

and strains credulity. Illustrative is Mr. Frank's statement on 

" page 3 of his moving affidavit that his “. . - delay in authoriz- 

| ing succ. ssor counsel to act in my behalf had been occasioned by 
i| 


my reliance upon settlement negotiations and the understanding | 


| that further prosecution of the law suit would be halted during 


this period." yet, this Court at the hearing on February 14, 
‘| 


i' 1975 advised that during the period adverted to by Mr. Frank he 


| 


communicated with the Court and sought additional time to obtain 
Y piain Vbdenied counsel because illness prevented him from promptly 
acting in that regard. No mention of settlement discussions was | 
) | apparently made to the Court at the time of that request, as no 
mention of any alleged illness is made now. 
Similarly, on page 5 of his affidavit, Mr. Frank 


states that the defense of this action was in part hampered by his 


financial inability to pay counsel, yet, in the same breath he | 


states that it was in part for that reason that he allegedly 
entered into settlement discussions with Dr. Rueger. In view of 
his purported financial straights one must seriously question Mr. 
rrank's good faith in proposing even to enter into discussions. 


Indeed, in view of his alleged financial circumstances, it would | 


‘appear that any purported attempt ky Mr. Frank to settle this 


matter was merely a ruse in an effort to buy time. 


{ 
As to “Mr. Frank's other contention, that ti.is court 
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should not have entered a default judgment upon his failure to 
obtain substitute counsel or appear tro se, I note that under 


Rule 55 FRCP a default judgment may be entered against a de- 


| fendant for failure to defend an action even after having 


appeared therein, and that the failure to obey such a Court order 


as was issued herein is such a wilful failure to defend as will 


permit entry of a default judgment (more on this point is set 
forth in tne accompanying Memorandum of Law). While Frank's 


counsel attempts to construct an argument that Frank's prior 


' pleadings constituted a pro se appearance by him, it is obvious 
g Pp 


that Frank had no intention of representing himself. It is de- 
ponent's understanding that throughout his various communications 
with the Court, he never indicated that he wanted to defend him- 


self or sought advice as to how to go about it. He merely s®ught 


“time to obtain substitute counsel. As a law graduate, he could 


not, in any event, be wholly ignorant as to how to proceed. 


Moreover, even assuming, arguendo that his prior pleadings con- 


‘stituted a pro se appearance, his subsequent failure to Oppose 


' have the ring of truth and are nothing more than a further attempt 


plaintiff's motion for a default judgment, was itself a default 
within the meaning Of FRCP Rule 55. 


If One thing emerges clearly out of the foregoing, 


it is the fact that Mr. Frank could have acted in a timely fashion 


but, consciously and deliberately chose not to do so. His 


asserted excuses for failing to do so, it is submitted, do not 


/at delay. It is submitted that i1 view of all the foregoing Mr. 
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| Frank should not be entitled to any equitable considerations and 
| the judgment as it stands should not be disturbed. 
Additionally, it should be noted that even if Mr. 
| Frank had a valid excuse for his failure to defend, that alone 
| would not be sufficient to warrant Opening of a default. He must 
|also show by way of affidavit the meritorious nature of his de- 
| fense. In this connection Frank's affidavit in a most terse and 
‘conclusory fashion merely summarizes his pleadings and, conse- 
|quently, is wholly deficient as an affidavit of merit, again as is 
| more particularly set forth and argued in the accompanying Memo- 
randum of Law. 
contempt 
Frank Opposes plaintiff's motion to adjudge him in 
| contempt On two grounds, namely, (a) the alleged failure to give 
| him proper notice of the proceedings in aid of enforcement of the 
"judgment and (b) his failure to obey such notice and orders are 
excused because he allegedly did not have personal knowledge of 


| them. Here again, defendant's contentions are without merit. The 


| 
i} 
| pertinent facts are as follows: 
| 


| 


ert noticed the taking of Mr. Frank's deposition upon oral 


After entry of the aforesaid judgment against him 


|, examination in aid of enforcement cf said judgment pursuant to 
| 


FRCP Rules 69 (a), 2° and 30. Said notice which was served upon 
Mr. Frank on October 30, 1974 directed him to appear for said ex- 
, amination at the offices of plaintiff's counsel on November 18, 


, 1974. A copy of said notice together with proof of service 
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thereof is annexed as Exhibit "B" to plaintiff's moving papers in 
i} 


''support of the contempt order. Mr. Frank failed to appear at the 


| 
| 


! 


date and time specified in said notice. 


Plaintiff then moved this Court for an order directing 
| 


'Mr. Frank to appear at the Courthouse for taking of such deposition 


| 
tf 
'on January 28, 1975. A copy of said order was duly served upon 


| 


Mr. Frank, Air-Mail Special Delivery. A copy Of that order with 


proof of service thereof is annexed as Exhibit "A" to plaintiff's 
| 


moving papers in support of its motion for contempt. Again, Mr. 

} 
|| 

Frank faile? to appear. Upon such default plaintiff moved by way 

i | 
,Of order to show cause for an order adjudging Mr. Frank in contempt, 


i 
' 


'which motion is currently pending before this Court. 


| 
| 


While defendant takes issue with the manner of service 
1} 


“of these papers upon Mr. Frank, as more fully shown in plaintiff's 


| Memorandum of Law, the manner in which such proceedings were insti- 


| 
lituted and papers served is entirely in accordance with the Federal 
| 
i! 
/ 


Moreover, plaintiff sought the order of this court 
i! 
| directing Frank tO appear and the subsequent contempt order Only | 
' | 
i| | 
lla giving Frank every opportunity to appear voluntarily. On or 


jabout December 2, 1974 deponent's firm received a letter from an 


attorney named Robert Jay Dinerstein who stated that he now | 
| 


jroPpresented Mr. Frank with respect to this law suit. A copy of 


said letter is annexed hereto made a part hereof and designated 
|! 
it 
'Exhibit "I", In response thereto your deponent, by letter dated 


lbecember 18, 1974, advised Mr. Dinerstein of defendant's default 
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|in appearing for his noticed deposition and further advised him of 
our intentions to obtain an Order compelling him to appear if he 
‘did not do so voluntarily. A cOpy Of said letter is annexed 
hereto made a part hereof and designated Exhibit "7". Sub- 
' sequently, your deponent had a telephone conversation with Mr. 
‘Dinerstein at which time said attorney requested that plaintiff 
delay for a few days the submission of its application for said 
| order compelling Frank to appear and stated that in the interim 


| he would attempt to contact mr. Frank, ascertain his willingness | 
| 


to appear voluntarily and would get back to your deponent in a day | 
Ke sO. After waiting for approximately a week and a half and not 
|| having heard from Mr. Dinerstein by that time (or ever again, for 
that matter) plaintiff sought the aforementioned order. 
| Although Mr. Dinerstein had not formerly appeared in 
‘served a "opy Of said order upon Mr. Dinerstein as well. The same 
| procedure was followed with respect to the order to show cause and 


| 


| 
| 
! 
| 
this matter, plaintiff, in addition to serving Mr. Frank also | 
supporting papers in connection with plaintiff's application to | 


| , , 
|, adjudge Mr. Frank in contempt.* 


If Mr. Frank's point is,as Mr. Frank's counsel my 


1 
| : 
| now be claiming,that it would have been burdensome for defendant | 


a It should be noted that under local Civil Rule 14 service 
Of contempt papers may be made upon the contemnor's attorney. 
In this case the papers were served upon both Mr. Frank in ac- 
|| cordance with the provisions of the order to show cause as well 
as upon his then attorney and such service is conceded by de- 
fendant. 
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to appear for his deposition in New York (although he comes to 
1} 


|| New York regularly), the appropriate remedy would have been to 
| 
||\seek relief by way of an application for a protective order. And 


| 
! 


in this regard, one final word may be appropriate. Mr. Frank's 
|counsel has indicated that Mr. Frank would be available to testify 
| 


| 
| 
| 
|| during the period April 15 - May 1, 1975. tit is respectfully 
| 


| 
|\to appear for a deposition in aid of enforcement of the judgment 
I 


;against him. In that event, plaintiff has no objection to staying 
inka application for contempt pending said deposition. 

} WHEREFORE, it is respect.ully requested that de- 
eee motion to vacate be, in all respects, denied and at 


| plaintiff's motion to adjudge defendant in contempt be, in all 
| 
l'respects, granted. Alternatively, it is respectfully requested 
1} 
{} 
that this Court direct that Mr. Frank appear for his deposition 


| 
\** Specified dates in the period April 15 - May 1, 1975, and that 


it stay plaintiff's application for contempt pending the taking 


Of said deposition. 


| 
| 
| 
| 


ary P. Rosenthal 


s 
ith day of / A, 1975. 
1 
_——- tay 
rt wir 


| 
| 


suggested that thosedates would be a convenient time for Mr. Frank | 


hee é ot Fee.” ao Scie saalinered . 
ORDER AND JUDGMENT (Filed Oct 


° 
| 2 ws \ . 
H UNITED STATES DISTRICT CCURT be~S as (! 
|| SOUTHERN DISTRICT OF NEW YORK --) a 
il Smt Toad SP coe Sane 8 A eel ’ é Ya ‘ d ~ / 
» / , : 7 
| . , , ’ , ; : d 
J ALLENTOWN OFFIC BULLDLNG CO., rs 
f { elk . ia 
Plaintift 42 CLV. 1923/73 } 
(KJ W) 
ay, nst 
i. KENE FRANK, OKDEK AND JU! | 
VE’Cidiant «itl 
Third-Party tf / ’ ‘ gi '™ 
Plaint lll / : ie, pe 
valLust 


LAL VINA CaAuvay 
|| HALYNA SAWYNA, 


Third-Party 


Gelendant 


eee Sr 


Plaintiff and third-party defendant having moved this 


Court tor an Order Striking the 


h| 
(}Claims and Jismissiny the third-party clain 


4nswer, dismissing the counter- 


jand third-party plaintiff and 40K a judyment in Lavor of plainci£e 


and ayainst said deleudant and Chitrd-party plaintill, upon the 
i] " . 


Breund Chat the said defendant aud third-party plaintiff has de- 


; 
faulted in entering an appearance as required by an Order of this 


Court dated July 23, 1974, and this Motion having regularly come 


| 
| 


on to be heard; 


{| Now, upon reading and liling the Summons and Amended 
1} 
|] 


1} Comp Laine with proof of personal service thereol, the Amended 
1] 


HAuswer with counterclaims 
1] 


peer Cy Sseneenss cated Compelscdact 
| 


» Lhe reply to counlerclains, the third- 


» the Answer to the third party 
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Inlerposed by defendant 
| 


-_ i —————— 
— 
H ; 
| ~Olpiaglint, an spun readin , idlha \ WOOL) 41 
i 
| Motion dated s¢ vr 16, LY/4, © allidavit ja ayl 
| 
| Sworn to the Jor} ‘ay OL Sept er LYIG Lhe extra ered 
(herelo, the 4ittidavit Lk Sle \ Aric; TT) it hi it 
Gay of September: 1974, with prow! L due and ti ly set af 
all the Loregoing ‘pon Gelendant and third-part pal i, ail 
submitted in support of 4iu Motion, and defendant ar thi 
party plaintiff Maving lailed to submit ar er Bu pape i ther- 
wise oppose said Motion, and said Motion iving been dul jomit- 
||} Ced before the Hon. Robert J. Ward, United Stales District 
1] 


|| for the Southern District Of New York, and due Uelidberalions 


/ Naving been had, and the GCecision of the Court having been read 
| 
| 


|} and filed, and it being expressly determined that there is no just 
|; reason for delay and expressly directed that final 
|} €nlered as hereinafter eC Llorth 


Now, on motion of Havens, Wandless, Stitt & lighe 


attorneys for plaintiff and third-party defeniant, it 
ORDERED, ADJULGED AND DECKEED 
H 7. that the aforesaid Motion be aud the ame hereby 
1S in all respects granted; 
| <. That the Answer, affirmative defenses, counter- 


| claims and the Third-Party Complaint interposed | 


} E. Kene Frank, the defendant and third-party pl 
i] are hereby dismissed on (ik merils and with prejudice 
i at \ 
| FF Hhat Allentown Ullice Buildiiy LO., Lin bin te 
| 
i 4 Pennsylvania Corporation with its Principal ollice at 
the Center equare building, Allentown, Penusylvaui 
| 
| rec ir of | Kene Frank, the defendant and tChird-part 


P4ainctilftl, with a last known address at Avenué Ricardo 


! | 
| ‘ 


eee a — 


ABS 
20rlano 12, Marbella (Malaga), “Péin, the sum of $160,642 
with interest thereon as follows: 

4 V On $11,940 at 7-1/2% from May 1, 1971 to Auguste 31, 1972 


in the sum Of $1,194.00 


On $11,940 at 6% from September 1, 197; n the sum 
Of $1,533.55 


“TFN Ee 


‘ 
4 On $71,465 at 7-1/2% f£rom May 1, 1972 to August 31, 1972 
ot Fa | in the sum of $1,786.62 

; V 

v4 On $71,465 at 6% from September 1, 1972 in the sum 

% Of $9,179.15 

"i On $38,424 from May 1, 1973 in the sum of 93,435.06) 


On $38,463 from May 1, 1974 in the sum of $1,093.82 


for total] inlerese of $18,224.15 and costs 
te cr. | 


and disbursements? ae taxed by the Clerk. emounting—in—ei | 
CO-the—sum of -4 and that plaincir¢ ave 
execution therefor; 

*. That the foregoing is without Prejudice to 
! Plaintiff's right Co scek, at the @ppropriate time a 
determination of amounts due it from defendant and third- 
Party plaintiif under the Guaranty Agreement dated 


May 1, 19/1, for years 19/5 and 1976 48 set forth in 


the fourth Cause of Action of the Amended Complaint 


oe ch sai a oe 4 Creby sever 
Dated: New eth Ne Yorh 


uctober /f %S, 1974 


JUDGMENT ENTERED : 
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NOTICE OF MOTION 


I ut TED S'‘TATES DISTRICT COURT 
|| SOUTHERN DISTRICT OF NEW YORK 


}, ALLENTOWN OFFICE BUILDING CO,, 
| 


Plaintiff 73 CIV. 1923/73 
(RJW) 
| against 
E. RENE FRANK, NOTICE OF MOTION 
Defendanc and 
Third-Party 
Plaintiff 


against 


HALYNA SAWYNA, 


| 

| 
Third-Party 
Defendant 


Robert J. Ward, dated July 23, 1974, the affidavit of David &G. 


| Taylor, sworn to the 16th day of September, 1974, the exhibits 


counsel can be heard for the following relief: 


(a) An Order striking the answer, dismissing the 


counterclaims an‘ dismissing the third-party 


c.mplaint interposed by defendant and third- 


party plaintiff, E., Rene Frank; 


PLEASE TAKE NOTICE that upon the Order of the Honorable 


annexed thereto, the affidavit of Steven A..Kriegsman, sworn to the' 


ings heretofore had herein, the undersigned will move this Court 


before the Hon. kobert J, ward in Room 7, United States District 


Courtp Foley Square, New York, New York, on September 24th, 

1974, at 2:15 in the afternoon of that day or as soon thereafter a: 
| 
| 


| 
| 
| 
| 
| 


| 


| 
| 
' 


l6th day of September, 1974, and upon all the pleadings and proceed- 


| 
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(b) A judgment by default in favor of plaintiff 


and against said defendant and third-party 
plaintiff, pursuant to Rule 55 of the 
Federal Rules of Civil Procedure, upon th: 
ground that the said defendant and third- 
party plaintiff, E. Rene Frank, has failed 
to comply with the terms of the aforesaid 
Order of this Court dated July 23, 1974, and 
(c) Such other and further relief as to the Court 
may seem just and proper, including the costs 


and disbursements of this motion. 


—_—_—_———— 


Dated: New York, N. Y, 
ai September 16, 1974 


Yours, etc., 


HAVENS, WANDLESS, STITT & TIGHE 


By: xX v ot ip a PUSS 
Ax.Member of the Wirm 
Attorneys for Plaintiff and 
Third-Party Defendant 
Office and P. 0. Address 
99 Park Avenue 
New York, N. Y, 10016 
212-986-5550 


To: E,. RENE FRANK 
Defendant and Third-Party 
Plaintiff 
Avenue Ricardo Soriano 12 
Marbella (Malaga) 
Spain 
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SUPPORTING AFFIDAVIT OF DAVID G. TAYLOR 
UNITED STATES DISTRICT COURT 
occas DISTRICT OF NEW YORK 


| ALLENTOWN OFFICE BUILDING CO., 
| 
Plaintiff 73 CIV. 1923/73 
(RJW) 
against 


E, RENE FRANK, 

AFFIDAVIT 

| Defendant and 
Third-Party 
Plaintiff, 

| against 

HALYNA SAWYNA, 


Third-Party 
‘ Defendant 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


| 
| 
| 
DAVID G. TAYLOR, being duly sworn, deposes and says: | 
I am an attorney, duly admitted to practice before this: 
x 
Court and am a member of the firm of Havens, Wandless, Stitt & 


Tighe, attorneys for the plaintiff, Allentown Office Building Co. 


| 
| 
| 
{ 
("AOBC") and third-party defendant, Halyna Sawyna ("SAWYNA"'). | 
Also, I am the Secretary of AOBC and am | :: J f.miliac with the | 
facts and circumstances of this case. This affidavit is submitted | 
| 
forth in the annexed Notice cf Motion, to wit: en order striking 


the answer, dismissing the counterclaims and third-party complaint 


. support of the instant application of AOBC for th2 relief set 


of defendant and third-party plaintiff, E. Rene Frank ("FRANK"), A89 
| 
and directing the entry of a judgment by default pursuant to Rule ! 


(55 FRCP in favor of AOBC and against FRANK. ‘This motion is pisisenil 
ated upon FRANK's failure to comply with the Order ef this Court 
dated July 23, 1974, pursuant to which FRANK's attorneys were per- | 
! 
mitted to withdraw as his counsel of record, Said Order directed 
FRANK to retain new counsel or to appear pro se and provided that | 
in the event FRANK failed to obtain the appearance of substitute | 
counsel or enter an appearance pro se within 20 days of the date | 
of the Court's said Order, AOBC may proceed with the prosecution | 
pre the action. A copy of said Order is annexed hereto, made a | 
| part hereof and designated Exhibit "A", ‘rhe specified 20-day | 
loitesd has expired without FRANK having appeared, | 
| At the time of FRANK's default, except for some open 
[eiscovery matters, sought by FRANK, this case was ready for trial, | 
| 
the pleadings submitted by the parties consist of an Amended Com- 
} 
plairt, Answer containing counterclaims against AOBC; Reply to | 
ici toebcatias Third-Party Complaint and SAWYNA's Answer thereto, 
|For the convenience of the Court, copies of such pleadings are | 
annexed hereto, made a part hereof and designated Exhibits "BR" | 
through "PF", 
I have read the Amended Complaint and have full know- : 


ledge of the matters therein alleged having been, as noted supra, 


Secretary of AOBC from April 26, 1971, the time of its incorpora- 


iprincipal office in Allentown, Pennsylvania, and whose sole acti- 


{ 
| 
| 
tion, to the present. AOBC is a Pennsylvania corporation with its | 
vity is the ownership and Operation of the said Center Square | 


| 
|Building, This is an action by AOBC to recover damazes for fraud 
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arising out of and in connection with the purchase by AOBL 37 the 


conversion #nd the breach by FRANK of various agreements with eon | 
| 


"Center Square Building", an office building located ir, AlLlentown, | 
Pennsylvania. Briefly, the First Count of the Amended Complaint | 
alleges fraud in that FRANK, by means of material er er torsanotattons 
of fact, induced AOBC to purchase the "Center Square Building", as | 
a result of which AOBC was damaged in the sum of $350,000 with | 
interest, The Second Count alleges that FRANK bre iched his manage 
ment agreement with AOBC and seeks recovery of damages in the amount 
of $350,000 with interest. The Thicd Count seeks damages for | 
‘ FRANK's conversion of sums collected by FRANK on behalf of AOBC in | 
the sum of $11,940 with interest. ‘The Fourth Count seeks recovery | 
of sums due and owing to AOBC under the terms of FRANK's Guaranty 
| Agreement totalling $351,465 with interest. AOBC also seeks recov- 
ery of punitive damages in the amount of $500,000, 
The factual details giving rise to the causes of action 
set forth in the Amended vomplain* are as follows: 


| 
| 
Prior to May, 1971, FRANK was axgeneral partner in a | 
partnership which owne] the Center Square Building. On or about | 


June 26, 1970, FRANK, on behalf or said partnership, entered into 


) 


® “greement for the purchase of the building with Interboden, A, G 


° 9 


@ SWes" corporation, which, prior to the closing, assigned i's 
interest oder said agreement to AOBC. At the closing, which took 
place in May, 1971, ‘AOBC took title to the Center Squaie Building 


from said partnership and in connection therewith entered into two 


| 


Agreements with FRANK, both dated May 1, 1971, namely, the "Manage - 


ment Agreement" and "Guaranty". Copies of such agreements are 


Ag] 
annexed as exhibits to the Amended Complaint, Exhibit "B" heret 


| 


Said agreements required FRANK respectively to undertake the manage ~ 
ment of the Center Square Building, to perform certain enumerated | 
tasks in connection therewith and to guaranty the net income there -; 
from to AOBC for a five-year period beginning May 1, 1971. the eis 


agreements comprise the basis for the Second and Fourth Counts and 


will be hereinafter discussed in greater detail, 


FIRST COUNT 


| 
| “af 
| 
| 


To induce AOBC to purchase the Center $1uare Building, | 
! ) 


; : ; eee 
Pere made several material misrepresentations beginning at various 


times in and around June of 1970 and continuirg to and including 


May of 1971. On such occasiors, FRANK represente: that he was 


| 

| 
| | 
| personally an international consultant in real estate matters and | 
| 
other real estate properties for others: that all cf the space in 
the Center Square Building was either rented or leases were about 


to be executed for the remaining available Space; that the Center 


| 


was expert in the business of operating and ma... ging commercial and 


Square Building provided substantial net profits with a prospective 


| that which was to be crea.ed pursuant to the purchase agreenent 


| 
| 


cash flow sufficient to cover all of its indebtedness including 
dated June 26, 1970; that the Center Square Building was well main 
tained in a good state of repair and not in need of any renovation 
and that if any such repainting or decoration was reyuired FRANK | 
would pay the cost thereof; and that FRANK would personally Baik 
| 


vise management of the Center Square Building for a period of five 
years beginning May 1, 1971, and expiring April 3, 1976, in accord- 


ance with the terms of his aforesaid Management Agreement. 


-{ 


ail 


| 


{ 
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Such representations were false and were known by FRANK! 


| 
| 
.o be false in that he had little or no experience as an interna- | 
tional consultant in real estate matters; that at the time of pur | 
chase of the Center Square Building the space therein was not all 

rented but, in fact, the number of leases either had not been con- | 
summated or were consummated on terms and conditions far different | 
from those represented by FRANK. Further, the Center Square Building 
was not operatiny, on a profitable basis as represented, did not | 
generated a positive cash flow and indeed AQBC was required on vari- 


} 
ous occasions to expend sums of money to make up operating deficits; 


that the building, contrary to FRANK's representations, required 


substantial renovation, in which connecticn AOBC was required to 
spend substantial amounts and FRANK never personally supervised or 
managed the Center Square Building, obliging AOBC to employ another 
managing agent and cngage its counsel to perform services in connec- 
tion therewith, | 


~ 
such representations, it would not have purchased the Center Square 


} 
Needless to say, if AOBC was aware of the falsity of | 
! 


Building. As a result of such fraud, the Amended Complaint alleges 
that AOBC suffered damage in the sum of $350,000. That sum is the | 
amount for which FRANK is liable to AOBC under the terms of the | 
Guaranty, namely, $70,000 per year or a total of $350,000 over the 


S-year life of the yuaranty. 


SECOND COUNT 


This Count is based upon FRANK's breach of his Manage- | 
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ment Agreement with AOBC. Under the terms of said Management Agree- 
ment, FRANK was obligated and required to collect as agent for AOBC 


| 


all rentals due fron tenants; to deposit and place the sums collect- 


! 
; | 
ed in a special custodial account to be maintained by him as agent | 
! 
mere : 
for AOBC; to make due and periodic accountings of all such funds 


! 
| 


collected; to disburse on a regular, prompt and punctual basis mort- 


gage payments and all other operating expenses; to pay out to AOBC 


from such custodial account the amounts of funds remaining after | 
deduction of sucli operating expenses and mortgage payments and to 
directly supervise the management of the Uenter Square Building. | 


FRANK completely failed to perform in accordance with 


| 
the terms of the Management Agreement; failed to make payments to 
| 


insurance and utility payments and generally failed to manage the | 


| 


building. As a result of FRANK's breaches of the Management Agree- 
| 


ment and the Guaraity, FRANK's employment under said agreement was 
| pioy n 3 


terminated by letter dated July 20, 1971, which, in part, details 


| 

| 
the foregoing matters and a copy of which is annexed hereto, made 

| 

! 

d 


i including amounts collected for rent; failed to make mortgage, 
a part hereof and designated Exhibit "G". As alleged in the Amende 


Complaint, AOBC suffered damage as a result of the foregoing in the 


sum of $350,000. ‘The basis upon which such amount is computed is 


the same as that set forth with respect to the First Count. 
4 


AQ4 
THIRD COUNT 


At the time of FRANK's termination, he had retained the 


sum of $11,940 which he had collected and received for AOBC's | 


account and which represented rent paid by the tenants of the Center 


Square Building and other income therefrom for the months of May and 


| 
t’.- such amounts were collected, but were not turned over, is | 
ai.nexed herete, made a part hereof and designated Exhibit "H"' 


| 
AOBC as landlord was indisputably the owner of such sum 


| 
and entitled to immediate possession thereof, which was wrongfully | 
| 


isappropriated by FRANK. Indeed, AOBC and its representatives 
have made due and proper demand upon FRANK to turn over said amount 


with interest thereon, but he has failed and refused to do so, 


FOURTH COUNT ) 
| 
{ 


| | 
June of 1971. A copy of the statement of AOBC's accountant showing 
: 
| 
This count seeks recovery of amounts due and owing vy 


FRANK to AOBC under the terms of his said Guaranty. Under the 


terms thereof, FRANK guaranteed that AOBC would reccive from the 
\ 


rental cperations of the Center Square Building a net annual income 
| 
| (after deduction of all operating expenses and mortgage payments | 


due te the Allentown Bank) equal to not less than $70,000 per annum 


| 
| 
| 
i 


for each of the five years beginning May 1, 1971, through April 30,| 


1976. It was further provided under such Guaranty that in the event 


the net annual income in any agreement year was less than $70,000 
| 


{ 
| 
| 
{ 
| 


FRANK would make payment, on the 15th day of May following each such 
| 
agreement year, of a sum equal to $70,000 less the net annual income 


actually received by AOBC during the preceding agreement year. 


B 


A95 
| At cue end of the first agreement year, April 30, 19/2, 


pane Center Square Building had realized no net annual income what - 
|}ever and, in fact, had suffered a net loss of $1,465 requiring 

FRANK for that a; reement year to pay AOPC the total of $71,465 on 
or before the date prescribed in Said agreement as aforesaid. The 


Amended Complaint then alleges that upon information and belief the’ 


Center Square Building would earn no income for the remaininz four | 
agreement years so that FRANK was obligated to pay $70,000 for each 


| 
of those remaining years or an additional $280,000. while AOBC has! 


| 
| 


| 
ee performed everything on its part to be performed under the | 
| terms of both the Guaranty and the Managemen Agreement, FRANK has 
made payment of no sums due and owing to AOLC thereunder, although 


| 
| 


payment thereof has teen duly dd: wanded, Consequently, the total 


| damages sought by AOBC under this count is $351,465. 
At the time the Amended Complaint was served, compula- | 


tions were available only with respect to amounts due and owing by 


FRANK for the first agreement year of his said Guaranty. We now 
x 


| 
| 
| 
| 
| 


have available final computations for the agreement year ending 
es 30, 1973, copies of which were prepared by Steven Kriegsman, 
AOBC's accountant, I have reviewed the books and records of AOBC, 
as well as the aforesaid Statements of AOBC's accountant, and be- 
lieve them to fully and fairly reflect the amounts due and owing 


from FRANK. Such accountant's statements show that for the agrec- 
ment year ending April 30, 1972 FRANK, as aforesaid, was obligated 


| 
| 
| 
: 


The statement for the agrcement year ending April 30, 1973 discloses 


: AOBC wu ‘the terms of his Guaranty for the sum of $71,465.00. 


that FRANK owes AOBC for that year, the sum of $38,824. While the 
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statement for the agreement year ending April 30, 1974 has not as 


yet beer. finalized, the books and records of AOBC reflect an estim- 


ated amount due for that agreement year in the sum of $38,463.00. 


| 
1972 and 1973 are annexed hereto, made a part hereof and designated 


as Exhibits "1" and "J" respectively. The foregoing matters are 
also detailed in the annexed affidavit of Steven A. Kriegsman, 


C. P. A. 


It is respectfully submitted and deponent truly believes 


| 
that the claims set forth in the Amended Complaint are good and 
meritorious and that AOBC should have judgment thereon. It is 
further submitted that FRANK has no valid defense to such claims 
and that the matters asserted by way of an affirmative defense and 
| counterclaims are sham, 
| While your deponent believss that AOBC has fully demon- 
| strated its entitlement to recovery, we would, at this juncture, 

A 
request that the Court make and enter a judgment awarding to AOBC 
the amounts now due and owing from FRANK pursuant to the Guaranty 
for agreement years 1972, 1973 and 1974 which, as set forth supra, 
total $148,753, plus the sum of $11,940 converted by FRANK, for a 
total amount of $160,692 with interest. It is respectfully sub- 
mitted that, on these papers, such sums have clearly been shown to 
be due and owing to AOBC, AOBC reserves its rights as to the 
balance and would defer any action it might wials to take to deter- 
e its damages with respect to subsequent agreement years until 


the close thereof, 


| 
| 
| 


j 
| 


| 
| 
| 
| 
| 
| 


Thus the total amount due for agrecinent years 1972, 1973 and 1974 is 
| 


$148,752. Copies of the accountant's statements for agreement years 


! 


} 
| 
| 


re 
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WHEREFORE, it is respectfully requested that the relief 


requested in the annexed Notice of Motion be in all respects pranted 
and that the AOBC be awarded the costs and disbursements of this 


| 
! 
| 
motion, 


| 
o\ Pe 2 4 en, yew Y dew ' 
David G. Taylof } 
| r, 


| 


16th day of September, 1974 


4) 1 


* Uf ° . 
/ GARY P. ROSENTHAL 


Notary Public, Stote of New York | 
! 
| 


to. 03-3559405 
Qunlified in Bronx County 
Canificata fWed in Mew Yor! 
Commission Expires Marck 30, 1975 


aunty 


Sworn to before me this 


SUPPORTING AFFIDAVIT OF STEVEN A. KRIEGSMAN A98 
UNITED SIATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

| 
ALLENTOWN OFFICE BUILDING Co., 


Plainti ff 73 CIV. 1923/73 
(RJW) 
| against 
VE. RENE FRANK, | 
AFFIDAVIT 
Defendant and 
Third-Party 
| Plaintiff 


| 


| HALYNA SAWYNA, 


against 


Third-Party 


ss 


Defendant 
om . eax > a 
STATE OF NEW YORK y 
>; 88.3: | 
COUNTY OF NEW YORK ) 


STEVEN A "Ri'GSMAN, being duly sworn, deposes and says: 
| 
I am a certified public accountant licensed to practice in 


the State of New York and submit tuis affidavit in support of the 


application of ALLENTOWN OFFICE BUILDING CO. ("AOBC") for adefault 
judgment and other relief as more fully set forth in the annexed 
|; Notice of Motion and Affidavit of David G. ‘Taylor. 
I have served as the accountant for AOBC since its forma- | 
| tion, I am fully familiar with the operations of AOKC and with me. 
terms of the Guaranty dated May 1, 1971, given by E, RENE FRANK to | 
AOBC in connection with the purchase of the Center Square Building. 
| I have read the affidavit of David G. Taylor and have 


examined Exhibits "H", "I" and "J"" annexed thereto. I, or those 


| under my directi-. and contzol, prepared such documents based upon 


he review of the books and records of AUBC anu cuch documents fully A99 


‘and accurately reflect 


| 
the amounts duc and Owing to AOBC by E, RENE 


|| FRANK, as shown by said books an’ records, 


Exhibit "li" is a statement showing the amount of net incoine 


over expenses in the amount of $11,940 due and Owing for the months 
. . * 
of May and June, 1971, which sums, as explained in Mr. Taylor's 


| 


amount is not 


affidavit, were converted by Mr. Frank. Indeed, such 
| 
ae | 
| "eflected by the books and records 


by Frank, 
| 
| 
| 


as ever having been vaid over to 


Exhibit " 


[" is the statement prepared for the agreewent | 


yoeee ending April 30, 1972, During that period, AUBC received 
|} income of $82,775 but had operating expenses and 


| 


interest and mort -, 


b45e paymer “s totalling $84,240, Consequently, AOLC realized no net! 


| , 
| 


| 
| 
| income for agreement year 1972 and, indeed, suffered a net loss of 


$1.465, thus obligating Frank to pay the sum of $70,000 plus the 


$1,465 loss for a total of $71,465, 


| 


| Exhibit "J" is the statement prepared for the agreement | 


year ending April 30, 1973, and shows due ahd owing from Frank the | 
' 


| sum of $38,824, During that period, AOBC received income of $116,193 


: 


ig had operating expenses and mortgage payments totalling $85 ,017,' 
so that net income to AOLC for that period amounted to $31,176, 


Since Frank guaranteed “OBC a net annul income of $70,000, he was 


obligated, under the terms of the guaranty, to pay the difference 
between $70,000 and $31,176, or $38,824, 
While I have not ag yet finalized the statement for the 


agreement year ending April 30, 1974, based upon my examination of 


} 
! 
| 


| 
| 
| 
| 


' 
' 
| 
} 
| AOLC "s books and records | estimate that the amount due and ow ing | 
| 


from E, RENE FRANK for that year is the sum of $38 .463 


ee 


. 


Aloo 


AOBC's books and records, no part of the aforementioned amounts has 
been paid by Frank to AOBC. 


| 
As stated in the Taylor affidavit and as reflected by | 
| 
WHEREFORE, it is respectfully requested that the relief | 


requested in the annexed Notice of Motion be in all respects granted 


STEVEN A. KRIEGSMAN 
Sworn to before me this 


Fb? aay we September, 1974 


ponority f. KATO 
Notary Preiiie - State of New York 
No, 41-1666959 Cueens County 
crt Filed it Mov, York County 


Term kxpues Nunch JO, 1975 


y? 
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Fd 
by 
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SE eee 


SATE OF iW YORK, COUNTY OI PROOF OF. SERVICE tga 7 


tor ia by ‘ ong 1 ‘ Alot BS . 
’ The undersigned, an atlorney adinitted tu practice in the cour of New York State, ee Sie, ms 
. v nyte 
4 pee certifies that the within 1 eps 
* e P “aa? 4s. ge eg 
fs has been compared by the undersigned with the original and found to he a true and complete copy. ‘; wy d 
3 om ’ shows: deponent is : ; Ned as 
Ps wrmMaly tly 
ie tmation the attorney(s) of record for 
fo in the within action; deponcnt has read the foregoing 
a5 and knows the contents thereof; the same is 
be true tu depouent’s own knowledge, except as to the matters therein stated to be allezed on information and. belief, 
Ba and that as to those matters deponent believes it to be true, This verification is made by deponent and not’by+-* 
xan ie jog 
yy ia ; , ’ Bae | 
% Lhe grounds of depunent’s belief as to all maticrs not stated upon deponent’s knowledze are as follows; “fi 
yt © I } j c aie ware t 
bak x , 
he . e 
ee: beet 
The undersigned affirms that the foregoing statements are true, under the penalties of perjury. gn ha GAN 
4 Dated: : o> Sa ae 
ay: Eee ce eon et A) ae aR a aga LOM I Me oR 9 Urns RE AP The mame signed must be printed beneath ta 
Py - F , Ping 
sSTATE:OF NEW YORK, COUNTY OF $3.: pate 
ai “2 . 
° 7 


being duly sworn. deposes and sa s: deponent is 
g duly 1e 
oe the in the within action; deponent has read 
rificatie 


the foregoing and knows the contents thereof: the same is true to 
deponeat’s own knowledge, except as to the matters therein stated to be alleged on information and belief, and as 
to those matters deponent believes ir to be true, rp er 


<P Chech Applicable Box 


~]  Corgorate 3 
LJ Ver fication the of - . F 
: a corporation, in the within action; deponent has read the 
foregoing and knows the contents thereof; and the same 
ry? is true tu deponent’s own knowledge, except as to the matters there:n stated to be alleged upon information and 
ee, aR belief, and as to those matters deponent believes it to be true. This verification is made by deponent because 
ae: is a corporation and deponeni is an officer thereof. 
\The grounds of de wonents belief as to all matters not stated upou deponent’s knowledve are as follows: Me 
‘The ¢ ! I Fy . ; 
e . 
) 
Sworn to before me on 19 Peeing? as dishes ronaes 
i sey The name signed must be printed benzath 
[STATE OF NEW YORK, COUNTY OFNEW YORK a: Se 4 2 
Petes Dorothy R. Eaton 3 being duly sworn, deposes and says: deponent is not a party to the, action, 


is over 18 yeais of age and resides at 30-76 35 Street » AStoria, N. Y, t@@t 11103; 


Sane O8 September 16, 1974 deponent served the within Notice of Motion and Affic: 
bymait upon E, Rene Frank, Defendant and Third-party Plaintifé£, 


atierucd Sex. in this action, at Avenue Ricarylo Soriano 12, Marbeli 

s (Ma aga), Spain, the address desionated by Patten ke for that Purpose 
2 by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in ~2axiOs OMX — official 
3 depository under the exclusive care and custody of the United States Postal Service within the State of New York. 
<; Lot emda ee 
f° [)‘ atrenons 07 oo ae MR es A 
33: , Service deponent served the within us upon i SN 

= ae Gn ie 8 ‘ 02) SS the 
# 43 a herein, by delivering a true copy thereofto h personally, Deponent knew the 
‘ i *" ss person so served to be the person mentioned and described in said papers as the 


worn to before me on S@ptember 16 » 1974 ar fo ilt- “a 


The name signed m 


( by P Kowurtel Dorothy 


GARY/P, ROSENTHAL 
Notary Public, State of New York 
— No, 03-3359405 
Qualified in Bronx County 
Certificate {Med in New York County 
Commission Expires March 30, 1973 
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TELEGRAM 
ZCZC FAA 295 VIA Itt RJB 657 124 
UINY HL ESBA 102 : RECEIVED 
MARBELLA 192 4 2100 PAG L/50 OcT. 7, 1974 


LT 
HAVENS WANDLESS ATTN DAVID TAYLOR 
99 PARK AVENUE 


NEW YORK 


HAVE RECEIVED TODAY OVER FIFTY PAGES CONTINUED LEGAL DOCUMEN- 
TATION EXHIBIS NOTICES OF MOTION CONCERNING ALLENTTOWN OFFICE 
BUILDING MATER STOP THESE DOCUMENTS ARE DATED SEPTEMBER SIXTEEN 
STOP YOU ARE WELL AWARE THA DOCTOR RUGER AND | HAVE AGREED UPON 
A SETTLEMENT OF ) 

COL 99 

P2//52 R'” 657 124 

THIS MATTER DURING OUR MEETING HERE IN SPAIN ON MONDAY SEPTEMBER 
SECOND STOP '¥ iS EVIDENT THAT YOUR ACTIONS ARE ONLY FOR THE 
PURPOSE OF CAUSING ADDITIONAL COSTS FOR YOUR CLIENT AND FOR 


TRYING O IMPEDE SETLEMENTS YOUR CLIENT AND | ARE DESIROUS AND 


HAVE BEEN DESIROUS OF REACHING 


iy 
wa 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


GE 8 OF DEPOSITION OF APPELLANT 


ren s} 


“he 43 present ah al] timas, but she ie 


rkir<c: Cor me {ab} cive, 

9 t fon 

nh So that T here vninterrupted cervice. 
fy Are yoo an aAmarjecan eftinen? 

, 1 AM, 

9 "> you spear ond write any foreis 


Lengqunraqes with fluency? 
PIN] ¥ 


hy } ao; 

6) Thich ones? 

5 Y apee’s Yrerch and write French; I speax 
Groran spe seite German; I speak Spanieh ane write Lt 


morg or lees wall, 


o Aye you a collogs graduata? 

y 

” Urnat degree? 

n, tT have a law degree from the University 
of Alx <n trowener, I have also a degree from 


Columbia University for real estate appraisal advanced. 
TI don't kreoe what d¢°s called, eng or tuo. I went 
thera for tea yeore. 

9 yr om going ta show you, Mr. Frank, a copy 
Of en acresnes* dated Juny 26, 1970, hatween Allentown 


Offieca Certer rociztas ond Tnterboden A.G. bo you 


= 


LETTER TO HAVENS, WANDLESS 3TITL & TIGHE, ESQS,. Alcs 


; Robert Flay a SER . 


ATTORNEY AT Law 
Jeverity One So. Central Pleoime 
Valley O ream, 1. Y. 11580 


(516) 561-2261 


f December 2, 1974 


Havens, Wandless, Stitl & 
Tighe, Esqs. 

99 Park Avenue ; 
New York, New York 10016 


Allentown Office Bu.clding C: 
Frank v. Sawyna 
Ts. CE 792° 


cS) Gentlemen: 


This office now veprerents Mr. Frank with regard to the 
captiored matter. 


At this time we are attempting to determine the exact status 
of the matter and to obtain copies of the pleadings so that 
w= may properly protect Mr. Frank's interests. 


Mr. Frank does advise me that he has reached . settlement cf 


the matter with on 7 Ruger who is apparentiy a party in 
incerest. A copy - ertain correspondence relating thereto 
is enclesed in the ent that you were unaware thereof. 


Pleaser be good enough to advise me of your clients current 
position and intentions. 


Tnank you for your prompt attention to this 


26 COURT STILET, BROOKLYN. NEW YoRK 11242 ° (212) JA 2.0313 


Alos 


LETTER TO ROBERT Jay DINERSTEIN, ESQ, 


December 18, 1974 


Robert Jay Dinerstein, £sq. 
Seventy~One So. Central Avenue 
valley Stream, New york 11580 


Re: Allentown Office Buildinc CO, v. Frank 


Dear Mr. Dinerstein;: 


We are in receipt of your 1 tter of December 2, re- 
garding the abova captioned matter, 


Mr. Prank is presently 
the taking of his deposition sch 
in aid of enforcement of the Jud 
in the above matter. 


tn defeulit in appearing for 
eduled for November 18, 1974, 
gment rendered against him 
We now intend to move for an order 
compelling his appearance under pain of contempt and arrest, 


However, if Mr. Frank is prepared to appear at a mutually 
satisfactory date, we invite that advice. 


Very truly yours, 


Gary P. Rosenthal 


AFFIDAVIT OF DR, RENTAUS RUGER 
ae Fs DAV EOS A106 


In full knowledge of the consequences of an incorrect affidavit 
I subscribe the following: 


I submi his affidavit in opposition to the motion of Mr. © 
René F: to vacate the judgment entered against him in the 
United States district court for the southern district of 

E. René Frank (73 civ. 1923 (rjw)), and particularly to 


advise the court of the circumstances surrounding the purported 
settlement "negotiations" allegedly undertaken between Mr. 
Frank and myself, to which Mr. Frank adverts in his affidavit 
dated February 28, 1975. 


In Septembe: 1974 I attended an international real estate 
conferénce i:: Marbel.a, Spain, at which conference Mr. Frank 
was also present. During the course of the conference, Mr. 
Frank sought me out with a proposed offer of settlement of 
this case. I did not agree to Mr. Frark's proposed offer, and 
I sugge.ted that the matter be discussed with counsel for 
plaintitf. My conversation with Mr. Frank was brief and 
constituted my only personal contact with him during or 
subsequent to the conference. That was the full extent of the 
alleged "negotiations". There was no discussion whatsoever as 
to the status of the law suit. 


Mr. Frank's statements are fabricated. At no time did I advise 
Mr. Frank that a settlement has been agreed upon. At no time 
did I tell Mr. Frank, or lead i::im to believe, that plaintiff 
would not expeditiously proceed to enter judgment against him 
in this action, or that once obtained, such judgment would not 
be enforced. Indeed, I am a German citizen, am not an attorney 
and am unfamiliar with the procedures followed in the U.S. 
courts. 


Subsequent to our meeting in Marbella, I wrote to Mr. Frank 

by letter dated October 4, 1974, and, in par’, confirmed to 

him that while no settlement had yet been reached, plaintiff 

was always ready to settle upon receipt of a serious, reasonable 
proposal. However, and to the extent it is relevant, I am 
advised that, to date, not other offer has beeen received or 
discussed. Moreover, I am unable to understand how Mr. Frank 
could have, in good faith, even proposed settlement in light 

of his concededly precarious financial condition. 


Al07 


In short, while “r. Frank attempts to create a contrary 
impression, there was no continuing dialogue between us 
regarding settlement, no less the slightest sugyestion 

from me that plaintiff would not proceed diligently in this 
matter. I respectfully submit that this is all just another 
attempt by Mr. Frank at delay and subterfuge which has 
apparently characterized these proce edings and plaintiffs 
dealings with him. 


Zug, 12th March, 1975 SR Sere ea pees ere ee 


Keg laubigung: 


Obenstehende Unterschritt von Herrm Dr. Detlev Renatus Kuyrer, 
peb. ik.1. 1933, deutscher Staatsan ehoriger, wolinhaft in 


D 5 bbInOBRD), Stadtwaldgiirte! 79, wird hiermit amtlich alts 
echt beg tlaubigrt, 
fue, th. Miss 1975 Die Urkundspersor: 
1 a a Lon 4 sie 
\ on : 
Die Echinalt der Un'erschitf 1. 
= jah jue Lan wre rm abl 


yo ts aa de : * 
wird biormit anulch beglaubigt 
zug.cen > Mon 7 wr 
Staalaiianu:i des Kantons Zug 

Der Aajerkt: 


~ F 02 
a Cae 


-* 


owas COMFEORRATION 
CABTOM AND CITY OF ZOMCH 


COMSULATE QEMERAL OF THE sick A108 
UMITED STATES OF AMERICA J 
i, James S. Futian ving Consul 5 


of the United Staten of America at ZUrich, Switzer- 
land, duly commissioned and qualified, do kereby 
cortify that 

Franz Fallepgger 


whose true sign: ture and official seal are, reupectively, 


cubseribed »nd atined to the foregoing document, 
was, on the 
12th day of larch , eh 


the date thereof, Legalizing ofiicer of 


the State vhancery of the Canton of 
uy, at Zug, switzerland ‘ 
duly commissioned and qualified, ‘eo whose offielal 
acts faith and credit are dus. 


IM WITNESS WHEREOF | have hereunte est ay 
hand and affixed the seal of the Consulate General 
of tie United States of America at Z0rich, Owither 


1>th day of Larch te 75 


Alo9 


AFFIDAVIT OF DAVID G, TAYLOR 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
= _ _ —- — od — = - os = = os - _ — os a= a x 
ALLENTOWN OFFICE BULLDING CO., 
Plaint.iff-Judgment Creditor, : Index No. 73 CIV. 1923 
(RJW) 
~against- 
E. RENE FRANK, : AFFIDAVIT 
De fendant-Judgment Debtor. 
| 
-— - © - fe e-— wy re WY Ff re re Or lO rl rl OhlUc Ph HK ZX | 


STATE OF NEW YORK  ) 
) SS.3: 
COUNTY OF NEW YORK ) 


DAVID G. TAYLOR, being duly sworn, deposes and 
says: 
I am a member of the firm of Havens, Wandless, 
Stitt & Tighe, attorneys for the plaintiff-judgment creditor in 
the above-entitled action, and also Secretary of plaintiff | 
| 
corporation. I submit this affidavit in opposition to the sehtia | 
! 
of defendant to vacate the judgment heretofore rendered against | 
him and particularly, to advise the Court with respect to tne 
meeting I allegedly had with defendant in Spain, about which he 
writes On page three of his moving affidavit. 
In October 1974, while on a business-vacation trip 
to Europe, and on the day I was leaving Marbella, Spain, I ran 
into defendant as J was leaving my hotel dining room after 


breakfast. Mr. Frank was with other people and my contact with 


Allo 


| him was casual and extremely brief. In an Offhand manner he told | 
| me that he had received a letter from Dr. Rueger concerning a pro- | 
posed settlement of the case, a copy Of which I could pick up 
from him, and that he had sent me a cable. Not one further word 
Iwas said, Thereafter, on my way to the airport, I stopped by 
Mr. Frank's office and was h ied a copy of the letter by a 
secretary. Mr. Frank was not even present. In summary, at no 
; time was the status or prosecution of this lawsuit discussed. 


WHERE: CRE, it is respectfully requested that the 


‘motion of dre’ andant to vacate the judgmen’ against him, be in 


all respects denied. 


Le PE SS 


David G. Taylor Bed ad 


| | | 
‘Sworn to before me this 
| | 
L pee / ae é i | 
ok day of ¢ : 1975. 
7 
. 
¢ y ° a 7 ° m 
F, J 
tt . 
| ; 
CAPY PL ROSCNTHAL 
| Notory Pp. “tate af New York 
e t { +~357405 
j ual ’ 
| Cortifi ve {v : - / ; te nt 
| Commission Exp es March 30 1975. 
ch 5 3 
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AFFIDAVIT OF BERNARD HIRSCHHORN 


UNITED ST’TES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ALLENTOWN OFFICE BUILDING CO., 73 Civil Action 
Fite 
Plaintiff-Judgment Creditor, No. 1923 
(Judge Robert J. 
-against- Ward) 


E. RENE FRANK, 


Defendant-Judgment Debtor. 


STATE OF NEW YORK ) 
COUNTY OF QUEENS —") 

BERNARD HIRSCHHORN, being duly sworn, deposes and says: 

1. That |! respectfully submit this affidavit in reply 
to the opposition of Plaintiff to open the Default Judgment 
against Defendant on the 18th day of October, 1974. 

2. Annexed hereto is a copy of the translation of a 
letter from DR, RENATUS RUGER, the principal of Plaintiff, 
ALLENTOWN OFFICE BUILDING CO. to Defendant, dated October 4th, 
1974, only two (2) weeks prior to the entry of the Default 


Judgment, which clearly indicated that negotiations were 


actively taking place between the parties at the time, or just 


All2 


Affidavit of Bernard Hirschhorn 


prior thereto, of the entry of the Default Judgment. 

3. Your deponent has spoken to ROBERT DINERSTEIN, ESQ., 
concerning the allegations of coun.:!] for Plaintiff. Mr. Diner- 
stein advised your deponent that at no time had he ever represented 
Defendant but merely had discussions with him regarding possible 

“presentation which never came to be. 

4, That for the purpose of this motion. deponent relies 
upon the factual allegations set forth in his affidavit and that 
of Defendant in support of the motion to open che Default Judg- 
ment and in opposition to the motion to punish defendant tur 
contempt of court. 


s/ Bernard Hirschhorn 
BERNARD !'IRSCHHORN 


Sworn to before me chis 


25th day of March, 1975. 


s/ George M. Weston 
Notery Public 


State of New York 
No. (tllegible) 
Qualified (Illegible) 
Comm. Expires March 10, 1976 
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TRANSLATION OF DR, RUGER'S LETTER TO PLAINTIFF 
ANNEXED TO FOREGOING AFFIDAVIT 


Translation of Letter 


Or. Renatus Ruger to E, Rene Frank 
dated October 4, 1974 


Dear Rene: 


Many thanks for your letter of September 25th. | would 
like to restate to you and clarify that | am ready to settle 
our legal envolvement in the U.S, as | have told you during our 
last meeting, cv.rcitioned on the legal consent on the attorneys 
who are handling the lega! matter of my company in the O.3.% 
“ovens, Wandless, Stitt & Tighe of New York. 


At that time, (of our/ last neeting) we have exp! ored tne 
various possibilities and you have consented and confirmed in 
writing a soluticn which | have found basically interesting for 
my group, 1! would like to comment that | am not in agreement 
with the first paragraph of your letter wherein a full settle- 
ment had been reached between us. 


To restate your offer: you would repurchase 50% of the 
Allentown property - I.e. 50% of the shares of the Allentown 
building at a net value of $125,000 which Is more or less my 
cost price at the time of acquisition. However, this does not 
include the interim amortization. 


For the loss of rent which you have guaranteed we should 
fini » solution whereby | would purchase a penthouse in the 
Holiday Pa & of Marbella. As |! would receive this penthouse 
at a reduc price of around $65,000 this would correspond ap- 
proxtmately to one half of the settlement. 


You would have to deliver the purchase price plus amor- 
tization, which we would have to agree upon at the time of the 
delivery of the shares of the Allentown building and you would 
have furthermore deliver the penthouse free and clear, 


This would then give us the possibility to recouperate the 
book losses of the Allentown building at a future resale of this 
property. 


| have sent to the attorneys a copy of this letter. Please 
let me know what your choughts are and | remain with friendly 
regards, 


A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE JA INTERS. INC. 
2 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Index No. 
ALLENTOWN OFFICE BUILDING CO., 
Plaintiff-Appellee, 
- against - Affidavit of Personal Service 
E, RENE FRANK, 
Defe ant-Appellant. 
STATE OF NEW YORK, COUNTY OF NEW YORK SS.: 
I, James A. Steele being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
319 W. 146th St., New York, N.Y. 
That on the BR ¢TZ day of CcTeb+—49 Sar 99 Park Ave, N.Y., N.Y. 
deponent served the annexed vy pir Le upon 


Havens Wandless Stitt & Tighe 
the Attorneys in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the herein, 


7G 
Sworn to before me, this f— ais 
day of Oc tL bor 1975 


JAMES A. STEELE 


oe 


ROBERT T 
NOTARY PUBLIC, Stare ysl ¥ 
PRB 2c 31. 0418950 e 
ified in WN Connery 
Commission Exine eon, 3, 1977 


